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The second continued: "The Jews of Israel, descendants of an 
apartheid named the ghetto, ghettoise the Palestinians. The Jews 
who were humiliated, scorned and persecuted humiliate, scorn and 
persecute the Palestinians. The Jews who were the victims of a 
pitiless order impose their pitiless order on the Palestinians. The 
Jews, scapegoats for eve? wrong, make scapegoats of Arafat and 
the Palestinian Authority. 78 

51 

Although the ruling by the French court was the first of its kind in 
all of Europe-the country's most distinguished newspaper found 
guilty of anti-Semitism-few in France or elsewhere took notice. 
There was virtually no coverage of the case in the French press. The 
Associated Press did not run it at all. Instead of triggering the long 
overdue reassessment of Europe's attitude toward Israel, the media 
have chosen to ignore it. This should not be especially surprising, in 
view of the fact that in recent years there have been other anti-Israel 
news reports, editorials, commentaries, letters, cartoons, and headlines 
published throughout Europe, in the guise of legitimate and reasoned 
discussion of Israeli policies. 179 

178. Henley, supra n. 177, at ['if 'if 8-9]. 
179. Gross, supra n. 177. In Great Britain, the The Guardian equated Israel and al 

Qaeda; the Evening Standard, Israel and the Taliban. Id. at ['if 8]. The Independent's 
Middle East correspondent, Robert Fisk, "implies that the White House has fallen into 
the hands of the Jews: 'The Perles and the Wolfowitzes and the Cohens ... [the] very 
sinister people hovering around Bush.'" Id. Bashing Israel even extends to local 
papers that don't usually cover foreign affairs, "such as the double-page spread titled 
'Jews in jackboots' in 'Luton on Sunday.' " (Luton is an industrial town south of 
Cambridge)." Id. at ['if 17]. "In Spain ... three days after a Palestinian suicide bomber 
killed 21 young Israelis at a disco [in June of 2001] ... the liberal daily Cambio 16 
published a cartoon of Israeli Prime Minister Ariel Sharon . . . sporting a swastika 
inside a star of David on his chest, and proclaiming: 'At least Hitler taught me how to 
invade a country and destroy every living insect.' " Id. at ['if9]. The Catalan daily La 
Vanguardia ran a cartoon showing the Museum of the Jewish Holocaust next to 
another building under construction, with a large sign reading Future Museum of the 
Palestinian Holocaust. Id. at ['if 11]. In Greece, in April of 2002, the country's largest 
daily Eleftherotypia depicted on its front cover (under the title Holocaust II) "an Israeli 
soldier [ ] depicted as a Nazi officer and a Palestinian civilian as a Jewish death camp 
inmate." Id. at ['if 12]. "In September 2002, another cartoon in Eleftherotypia showed 
an Israeli soldier with a Jewish star telling a Nazi officer next to him 'Arafat is not a 
person the Reich can talk to anymore.' The Nazi officer responds, 'Why? Is he a Jew?' 
" !d. "In Italy, in October 2001, the Web site of one of the country's most respected 
newspapers, La Repubblica, published the notorious anti-Semitic forgery, 'The 
Protocols of the Elders of Zion,' in its entirety, without providing any historical 
explanation." Id. at ['if 13]. "In April 2002, the Italian liberal daily La Stampa ran a 
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6. Propaganda on the Internet 

A similar question arises when violent responses can be traced to 
propagandists who use the Internet to promote and incite anti-Israel and 
anti-Jewish activities. For example, the World Islamic Front posted 
this statement by Osama bin Laden: 

The ruling to kill the Americans and their allies-4:ivilians and 
military-is an individual duty for every Muslim who can do it in 
any country in which it is possible to do it, in order to liberate the 
al-Aqsa Mosque and the holy mosque ... from their grip, and in 
order for their armies to move out of all the lands of Islam, 
defeated and unable to threaten any Muslim. This is in accordance 
with the words of Almighty Allah, "and fight the pagans all 
together as they fight you all together," and "fight them until there 
is no more tumult or oppression, and there prevail justice and faith 
in Allah.,,180 

Though prosecutions of incitement via the Internet also raise 
serious Questions for civil libertarians, they are beyond the scope of this 
article. 18'1 

front-page cartoon showing an Israeli tank, emblazoned with a Jewish star, pointing a 
large gun at the baby Jesus in a manger, while the baby pleads, 'Surely they don't want 
to kill me again, do they?' " Id. at [~14]. "In Corriere Della Sera, another cartoon 
showed Jesus trapped in his tomb, unable to rise, because Ariel Sharon, rifle in hand, is 
sitting on the sepulcher." Id. at [~15]. "Sweden's largest morning paper, Dagens 
Nyheter, ran a caricature of a Hassidic Jew accusing anyone who criticized Israel of 
anti-Semitism." Id. at [~16]. "Another leading Swedish paper, Afionbladet, used the 
headline 'The Crucifixion of Arafat.'" Id. "[I]n Norway's leading regional paper, 
Stavanger Afienblad, equat[ed] Israel's actions against terrorists in Ramallah with the 
attacks on the World Trade Center." Id. at [~ 17]. (emphasis added throughout). 

180. Shaykh Usamah Bib-Muhammad Bin-Laden et aI., Jihad Against Jews and 
Crusaders: World Islamic Front Statement [~ 12], 
http://www.fas.org/irp/world/paraldocs/980223-fatwa.htrn (accessed Oct. 25, 2005). 
181. But see brief discussion in text accompanying irifra n. 229. See also Thomas E. 

Crocco, Student Author, Inciting Terrorism on the Internet: An Application of 
Brandenburg to Terrorist Websites, 23 St. Louis U. Pub. L. Rev. 451 (2004). Also 
beyond the scope of this article are cases where mosques are being used to store 
ammunition and shelter terrorists. But see White House Radio, President's Radio 
Address, (May 15, 2004) 
http://www. whitehouse.gov/news/releases/2004/05/20040515 .htrnl (accessed Sept. 27, 
2005). 
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III. CIVIL LIBERTIES IMPLICATIONS 

Maxim inter arma silent /eges 182 

As this is being written in 2005, many civil libertarians feel that 
over two centuries of traditional American ideals are genuinely in 
jeopardy. 183 In times of conflict, civil liberties quickly become 
subjective. Survival, after all, is still and understandably a nation's 
strongest instinct even at the cost of individual rights. 

The events of September 11, 200 1 and their aftermath have 
indeed presented unique dilemmas. Examining them requires one to 
recognize the differences between secular and religious speech, to 
discern where the Free Speech and Free Exercise Clauses of the First 
Amendment might come into conflict, and to understand the difference 
between wartime and peacetime utterances. In addition, one must 
confront both the perceived and inherent tensions between the United 
States Constitution and various international conventions and 
declarations to which America is a signatory. 

A. SECULAR SPEECH 

The First Amendment to the United States Constitution proclaims 
that "Confess shall make no law . . . abridging the freedom of 
speech.,,18 Throughout the Nation's history, however, virtually all 
courts have agreed that this liberty is not absolute, and have labored to 
define the appropriate parameters to be applied under the Constitution. 

To what degree does the First Amendment protect words that 
might be construed as incitement to violence?185 

On this question the leading case is Brandenburg v. Ohio. 186 

There, the defendant was convicted under the state's criminal 
syndicalism statute for leading an organizing march on behalf of the 

182. Cicero. Translates to "In times of war, the laws are silent." 
183. See e.g. American Civil Liberties Union, National Security, 

http://www.ac1u.org/NationaISecuritylNationaISecurityMain.cfin (accessed Sept. 1, 
2005) ("wave of 'anti-terrorist' activity, all in the name of national security, [has] 
launched one of the most serious civil liberties crises our nation has ever seen"). 
184. U.S. Const. amend. 1. 
185. Black's Law Dictionary defines incitement simply as the act of provoking, 

urging on, or stirring up. Black's Law Dictionary 762 (Joseph R. Nolan ed., 6th ed., 
West 1990). 
186. Brandenburg v. Ohio, 395 U.S. 444 (1969). 
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Ku Klux Klan. The speech that was delivered during the course of the 
march included derogatory comments about Blacks and Jews, and 
vaguely threatened revengence against the government if it continued 
to suppress the white, Caucasian race. 187 

The Supreme Court reversed the conviction, reasserting the test it 
had prescribed earlier in Whitney v. California: Whether the advocacy 
of force or violation of law is (1) directed at inciting or producing 
imminent lawless action, and (2) likely to produce such action. 18S As 
Justice Douglas pointed out in a concurring opinion, the proper 
distinction is the line between ideas and overt acts, adding a reference 
to the classic case where speech is directl~ connected to action, such as 
falsely yelling fire in a crowded theater. IS 

Thus, although Brandenburg gives broad protection for free 
speech, all cases still rest essentially on their unique fact situations, 
which are often open to different interpretations. 190 

To understand the Brandenburg standard it is useful to trace the 
long evolution of the line drawn between provocative speech and 
actionable incitement. 

It is almost axiomatic that the tenor of the times determines the 
degree of protection of civil liberties, whose abrogation during wartime 
is hardly a new issue. Indeed suppression of fundamental freedoms 
during times of real or threatened hostilities began very shortly after 
the Nation's founding. 191 

187. Id. at 444-46. 
188. Id. at 447. See Whitney v. Cal., 274 U.S. 357, 371-72 (1927). 
189. Brandenburg, 395 U.S. at 456 (Douglas, J., concurring) (However, a distinct 

limitation was placed on this exception: The First Amendment does not protect speech 
that incites imminent or lawless action. The clear and present danger test was further 
limited to situations that would arise during wartime.). See Schenck v. u.s., 249 U.S. 
47,52 (1919) (discussed infra at nn. 199-201 and accompanying text). 
190. See e.g. Hess v. Ind., 414 U.S. 105, 107 (1973) (defendant's conviction of 

disorderly conduct for loudly telling sheriff" '[w]e'll take the [f------] street later,' " 
was overturned by the Court). But Justices Rehnquist, Burger, and Blackmun 
dissented, arguing that speech is "susceptible of characterization as an exhortation, 
particularly when uttered in a loud voice while facing a crowd." Id. at III (Rehnquist, 
J., Burger, C.J. & Blackmun, J., dissenting). 

191. For example, about two-dozen people were jailed under the Sedition Act for 
criticizing President John Adams. See Michael Kent Curtis, Education and The 
Constitution: Shaping Each Other and The Next Century: Teaching Free Speech from 
an Incomplete Fossil Record, 34 Akron L. Rev. 231, 242- 44 (2000). 
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In 1798, only seven years after the enactment of the Bill of Rights 
and the United States on the brink of war with France, Congress passed 
the Alien and Sedition Acts making it a crime for an individual or 
organization to publish criticism of federal officials or the government, 
and authorizing the president to detain or deport citizens who did. 192 

A few decades later, during the War of 1812, America once again 
found itself having to balance the protection of individual freedoms 
against the necessity of national security. General Andrew Jackson 
declared martial law. Practically all of the military trials of civilians 
during wartime resulted in convictions. 193 

In the midst of the Civil War, Abraham Lincoln authorized the 
suspension of the writ of habeas corpus-the right of a suspect to be 
brought promptly before a judge who could determine the sufficiency 
of the evidence against him wherever necessary-for the public 
safety. 194 The President also issued a proclamation providing that 
persons" 'discouraging volunteer enlistments, resisting militia drafts, 
or guilty of any disloyal practice affording aid and comfort to rebels' 
should be subject to 'martial law and liable to trial and punishment by 
courts-martial or military commissions .... '" At about the same time, 
another executive order directed United States marshals and local 
police chiefs to "arrest and imprison 'any person or persons who may 
be engaged, by act, speech, or writing, in discouraging volunteer 
enlistments, or in any way giving aid and comfort to the enemy, or in 
any other disloyal practice against the United States.' ,,195 In addition, 

192. Alien Act 1 Stat. 570-72 (1798) (expired); Sedition Act 1 Stat. 596-97 (1798) 
(expired); see William H. Rehnquist, All The Laws But One: Civil Liberties In Wartime 
69-70, 209 (Alfred A. Knopf, Inc. 1998) (When Thomas Jefferson was elected 
President in 1800, he pardoned those convicted under the Alien and Sedition Acts but 
the laws were never repealed, despite strong public opposition. The Sedition Act 
expired under its own terms, and the Alien Act remained on the books until the time of 
World War II). 
193. Rehnquist, supra n.192, at 69-70; see also Eric L. Muller, All the Themes But 

One, 66 U. Chi. L. Rev. 1395, 1418 (1999) (Although the war officially ended with the 
signing of the Treaty of Ghent in December of 1814, Jackson felt that continuation of 
martial law would help maintain order in New Orleans, and he tried to silence reports 
that the treaty had been signed. A writer named Louis Louailler reported the end of 
hostilities and called for an end to martial law; Jackson had him arrested and charged 
with provoking rebellion among the troops. Louailler was tried and acquitted by a 
military court, but was not released until Jackson lifted his proclamation of martial law, 
in March of 1815.). 
194. See Rehnquist, supra n. 192, at 60. 
195. Id. 
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the postal service put restrictions on what it deemed treasonable 
correspondence. 196 As a result, more than thirteen thousand 
Americans were jailed without trial. 197 

During the course of the Civil War, in response to what he saw as 
a wave of northern merchants (many of them who happened to be 
Jewish) flocking to the south and were undermining his military goals, 
Union General Ulysses S. Grant issued his now-famous General Order 
Number 11: "The Jews, as a class violating every regulation of trade 
established by the Treasury Department and also department orders, are 
hereby expelled .... " (The order was later rescinded by Lincoln.) 198 

In Schenck v. United States, which arose during World War I, the 
defendant was charged with attempting to cause insubordination in the 
military and obstruction of enlistment, arising from his distribution of 
pamphlets that urged citizens to exercise their right to oppose the draft, 
denounced conscription, and impugned the motives of those backing 
the war effort. 199 The Court ruled that the defendant's actions were not 
protected by the First Amendment because they advocated ideals that 
were unsound and dangerous.2oo 

In 1919 the Court upheld the conviction of Eugene Debs, a 
Socialist Party presidential candidate, for giving an antiwar speech 
praising socialism. The Court found that the jury had been correctly 

196. See Harold L. Nelson, Freedom of the Press: From Hamilton to the Warren 
Court 22lA7 (Harold L. Nelson, ed., The Bobbs -Merrill Co., Inc. 1966); ·J.G. 
Randall, Constitutional Problems Under Lincoln (rev. ed. 1951); Dean Sprague, 
Freedom under Lincoln: Federal Power and Personal Liberty Under the Strain of Civil 
War (Houghton Mifflin 1965); see also Thomas I. Emerson & David Haber, Political 
and Civil Rights in the United States vol. 1, 279-81 (2d ed., Little, Dennis & Co., Inc. 
1952). 
197. Emerson & Haber, supra n. 196, at 281. 
198. See Jewish Virtual Library, Judaic Treasures of the Library of Congress: 

Order No. 11, http://www.jewishvirtuallibrary.org/jsource/loc/abe2.html(accessed Oct. 
25,2005) (quoting General Ulysses S. Grant's General Order No. 11 of Dec. 17, 1862). 

199. Schenck v. United States, 249 U.S. 47, 48-49 (1919). 
200. Id. at 52 (But the Court ignored the fact that Schenck's utterances were matters 

of opinion that could not be proven false, and did not address the complete absence of 
any record that he advocated illegal conduct). See David Crump, Camouflaged 
Incitement: Freedom of Speech, Communicative Torts, and the Borderland of the 
Brandenburg Test, 29 Ga. L. Rev. I (1994); see also Frohwerk v. u.s. 249 U.S. 204, 
209 (1919) (Court unanimously upheld convictions of defendants for writing an anti­
draft editorial that could have kindled a flame of draft evasion); Andrew B. Sims, Tort 
Liability for Physical Injuries Allegedly Resulting from Media Speech: A 
Comprehensive First Amendment Approach, 34 Ariz. L. Rev. 231 (1992). 
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instructed that they had to find the defendant's speech would have a 
probable effect of obstructing recruitment to military service?OI 

That same year, in Abrams v. United States, the Court affirmed a 
conviction for distribution of Socialist leaflets, on the ground that "men 
must be held to have intended, and to be accountable for, the effects 
which their acts were iikely to produce. ,,202 

During World War II, the United States interned 110,000 
Japanese-Americans solely on the basis of their ancestry, not because 
of individual determinations that they were threats to national 
security.203 

From these cases one may clearly discern that the Supreme Court 
adopts a principle of self-preservation, which directly reflects the 
tension of the times.204 

This approach was articulated in Whitney. Although the Court 
supported a conviction for criminal syndicalism where the defendant 
was a member of the Communist Party, it suggested that speech need 
not be afforded protection where immediate serious violence was to be 
expected or was advocated.205 

In Dennis v. United States, the Court affirmed a conviction under 
the Smith Act of Communist Party organizers for advocating the 
necessity of forcibly overthrowing the government. The Justices found 
that there is a sliding scale whereby the courts can determine whether 
First Amendment protection is warranted on the basis of the magnitude 
of the evil reduced by the probability that it is likely to occur. The test 
the Court announced: "'Whether the gravity of the "evil," [here, the 

201. Debs v. u.s., 249 U.S. 211, 216-17 (1919). 
202. Abrams v. U.s., 250 U.S. 616, 621 (1919); see also Gitlow v. N.Y., 268 U.S. 

652,671-72 (1925) (Upholding the conviction of one who helped publish a manifesto 
for the Socialist Party. In so doing the Court for the first time specifically applied the 
First Amendment's freedoms of speech and press to the states through the Fourteenth 
Amendment.). 
203. See George C. Harris, Book Review, 36 Cornell IntI. LJ. 135, 137 (2003) 

(reviewing Terrorism and the Constitution: Sacrificing Civil Liberties in the Name of 
National Security). 
204. See supra nn. 198-202 and accompanying text. 
205. Whitney v. Cal., 274 U.S. 357, 376 (1927) (Whitney was subsequently 

superseded by Brandenburg. A similar test was applied to determine the imminence of 
a threat against an individual.); Feiner v. N.Y., 340 U.S. 315,320 (1951) (The Court 
upheld a conviction based upon the clear and present danger that listeners might act 
violently toward speaker the so-called heckler's veto.). 
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violent overthrow of government] discounted by its imfrobability 
justifies such invasion of free speech as to avoid danger.' ,,20 

In 1957, in Yates v. United States, the Court drew a line between 
advocacy of action and of ideas, requiring that the trial ;udge 
distinguish between abstract doctrine and advocacy of action.2o The 
mere hope of advocating incitement was not enough to render the 
speech unprotected by the First Amendment.208 Recognizing this 
distinction, government prosecutors virtually stopped bringing actions 
based merely on advocacy of ideas. 

In 1961, in Communist Party of the United States. v. Subversive 
Activities Control Board, the Court questioned whether the American 
Communist Party's surreptitious activities in furtherance of its goal to 
overthrow the government deserved First Amendment protection.209 

The Court ruled that the secretive nature of the group meeting 
behind closed doors, and protecting members' identities by using 
legitimate corporations as fronts was enough to remove it from the 
purview of the First Amendment.2lO Unlike Yates, this case turned on 
the fact that the party's choice to act outside of the public eye went 
beyond merely providing citizens with information. 

That same year the Supreme Court decided Scales v. United 
States, where the defendant, a member of the Communist Party, 
distributed vamphlets that advocated the overthrow of the 
government. 2 1 The Court held that this activity was ~reparation for 
incitement, which the government had a right to restrict. 12 

In another wartime case, Watts v. United States, the Court found 
that a man's threats to take L.B.J. (President Lyndon Baines Johnson) 
into his sights with a rifle if he were ever drafted to be protected under 
the First Amendment. 2 13 This language did not satisfy the imminent or 
lawless action test, said the Court, because the man was not stating a 

206. Dennis v. U.S., 341 U.S. 494, 510 (1951). 
207. Yates v. u.s., 354 U.S. 298, 320 (1957); see also Noto v. u.s., 367 U.S. 290 

(1961). 
208. Yates, 354 U.S. at 321-22. 
209. Communist Party of the U.S. v. Subversive Activities Control Bd., 367 U.S. 1,6-

7 (1961). 
210. [d. at 7-8. 
211. Scales v. u.s., 367 U.S. 203,256,259 (1961). 
212. [d. at 259 (Black, J., dissenting (writing a strong dissent». 
213. Watts v. U.s., 394 U.S. 705, 707 (1969). 
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threat that actually amounted to a danger to the life of the President of 
the United States. Although the majority stopped short of providing a 
precise definition of a true threat, it did address incidents when a threat 
would not be protected by the free speech provision of the First 
Amendment, including cases where the intimidating speech was 
deemed credible enough to believe that the speaker intended to carry it 
through.214 

In Texas v. Johnson, the defendant had burned an American flag 
during the 1984 Republican National Convention. A number of 
bystanders were disturbed by the act, but no one was physically 
injured. The Court held that this was protected speech by the First 
Amendment because it was expressive activity, which Texas had no 
specific interest in limiting because it did not constitute incitement to 
imminent or lawless action. The Court went on to define incitement as 
needing to be more than a serious offense or a breach of peace. That is, 
the speech would have to be accompanied by action.215 

In Stewart v. McCoy, the Court considered the conviction of a 
man said to have intended to promote criminal activities.216 The 
defendant had moved from California, where he belonged to a gang, to 
Arizona; once there he gave advice to street gangs concerning proper 
gang dress and types of conduct.217 The Supreme Court agreed with 
the lower court's finding, that this type of activity went beyond mere 
advocacy and was thus not protected by the First Amendment. 2 

IS 

The most recent case to decide that speech intended to intimidate 
is not protected was Virginia v. Black.219 There, the Supreme Court of 
Virginia overturned a conviction for cross-burning, finding that the 

214. !d. at 707-08. 
215. Tex. v. Johnson, 491 U.S. 397, 397-98 (1989). The Convention was held in 

Dallas, Tex. A number of protestors gathered to show their support against the 
Convention. The Court found that an audience's mere dislike or disgust of a certain 
activity is not enough to render it outside of constitutional protection. Id. 
216. Stewart v. McCoy, 537 U.S. 993 (2002). 
217. !d. at 994. 
218. !d. at 995. In dicta, the Court stated that it has never directly addressed whether 

instructional speech that serves to incite is protected under the First Amendment. Id. 
219. Va. v. Black, 538 U.S. 343 (2003); see also Chris L. Brannon, Constitutional 

Law-Hate Speech-First Amendment Permits Ban on Cross Burning When Done with 
Intent to Intimidate, 73 Miss. L.J. 323 (2003) (discussing Va. v. Black); Amanda J. 
Congdon, Student Author, Burned Out: The Supreme Court Strikes Down Virginia's 
Cross Burning Statute in Virginia v. Black, 35 Loy. U. Chi. L.J. 1049 (2004) 
(discussing Va. v. Black). 
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state law prohibiting such an act was unconstitutional because it 
discriminated on the basis of content and was overly broad?20 The 
Supreme Court held that a state may regulate a particularly virulent 
kind of intimidation (such as cross-burning), as well as other categories 
of speech that have too little social value to merit First Amendment 
protection (such as obscenity, defamation, and fighting words).221 
Likewise, true threats (e.g., on the life of the President) can be 
controlled, and speech intended to incite can be regarded as a true 
threat.222 

It is not difficult to draw an analogy between the symbolic speech 
in Virginia v. Black and sermons promoting terror between the recent 
history of violence in Muslim society and the sermons related to 
"h d,223 Jl a . 

Nevertheless, Brandenburg v. Ohio remains the modem standard 
for protection of utterances that may have a tendency to lead to 
violence. Advocacy is protected speech except where it is found to be 
directed at inciting and likely to produce imminent lawless action.224 

But the Brandenburg test is not easily applicable in cases where the 
speech was reckless, negligent, or intentionally promulgated so as to 
cause actual harm, which is nowadays increasingly the case with 
religious speech. Various scholars have grappled with Brandenburg's 
ability to deal with speech that incites to violence. It may be time for 

220. Black, 538 U.S. at 351. 
221. [d. at 344. 
222. [d. 
223. In recent years, various lower courts have also been faced with challenges to the 

Free Speech Clause during peacetime. In Challis v. Katz, a group of men were arrested 
for wearing certain colors that represented membership in a gang. The court found that 
such a prohibition was constitutionally suspect under the First Amendment, although it 
did not directly decide the question because the case was dismissed on other grounds. 
Challis v. Katz, 2001 WL 34043763 (D. Or. July 13,2001). A test to ascertain the kind 
of language that could constitute an actionable threat was announced in United States v. 
Fulmer: Whether the speaker should have reasonably foreseen that his listeners would 
have perceived his words as threatening. Again, it was held that such a determination 
was a question of fact to be determined by the jury. u.s. v. Fulmer, 108 F.3d 1486, 
1490, 1493 (1 st Cir. 1997). See also G. Robert Blakey & Brian 1. Murray, Threats. 
Free Speech, and the Jurisprudence a/the Federal Criminal Law, 2002 BYU L. Rev. 
829,940. 
224. Brandenburg v. Ohio, 395 U.S. 444,447 (1969). 
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the Supreme Court to announce new criteria where inJuries have arisen 
from dangerous, erroneous, or incendiary utterances.2 

5 

Calls to violence that are unprotected by the First Amendment 
have come to be known as "camouflaged incitement.,,226 Under this 
rubric, language that can be considered coded speech, guns for hire, 
inducement by simulation or supplying how-to plans are all suspect.227 

In cases of camouflaged incitement, the Brandenburg test is 
satisfactory where there is a clear distinction between protected speech 
and unprotected incitement to crime. But a case-by-case approach 
lacks predictability giving the speaker little definitive guidance. A 
categorical approach might be preferable, one in which a number of 
evidentiary factors could be weighed. Those factors might include the 
words expressly uttered, the context in which they were spoken, the 

225. See e.g. Arielle D. Kane, Sticks and Stones: How Words Can Hurt, 43 B.C. L. 
Rev. 159 (2001). 
226. This useful tenn was apparently invented by Prof. Crump, supra n. 200, at 2. 
227. See Crump, supra n. 200, at 3-47. Prof. Crump supplies the following 

examples: (1) Instructions with double-meanings, or coded speech (e.g., " 'I don't like 
Tony Bananas. Why don't you go [pay a visit] with him?' ")* Ambiguous 
advertisements (e.g., " 'GUN FOR HIRE: 37-year-old professional mercenary desires 
jobs. Vietnam veteran. Discre[te] and very private. Body guard, courier and other 
special skills. All jobs considered.' "). This was the advertisement that appeared in 
Soldier of Fortune magazine. See Braun v. Soldier of Fortune Magazine, Inc., 968 
F.2d 1110, 1112 (lith Cir. 1992) (magazine liable for advertisement when murder 
ensued). But see Eimann v. Soldier of Fortune Magazine, Inc., 880 F.2d 830,831,838 
(5th Cir. \989) (reversing a conviction in a similar case and finding wording 
ambiguous in advertisement placed by two ex-Marines seeking high-risk assignments, 
which ultimately led to contract murder). (2) Violence simulated on television or in 
motion pictures which is alleged to have incited an actual violent act. Most courts have 
rejected this theory. See Video Software Dealers Assn. v. Webster, 773 F. Supp. 1275, 
1276, 1283 (W.D. Mo. 1991). (3) Recipes for violence (e.g., how to make a bomb). 
See U. S. v. Progressive, Inc., 467 F. Supp. 990,991 (W.D. Wis. 1979), the so-called 
Hydrogen Bomb Recipe case, where the court enjoined publication of an article 
detailing how to make a hydrogen bomb. (4) Gangsta rap, advocating revenge against 
law-enforcement officers e.g., the rap group Ice-T's "Cop Killer" ("FUCK THE 
POLICE, don't be a pussy.") See also Vance v. Judas Priest, 16 Media L. Rep. 2241 
(D. Nev. 1989), which denied civil action versus a rapper whose lyrics arguably 
resulted in a suicide pact, because survivors failed to prove that defendants 
intentionally placed subliminal messages on the album and that those messages were a 
cause of the suicide and attempted suicide involved. (5) Language leading to 
unintended but foreseeable results. See e.g., Weirum v. RKO General Inc., 539 P.2d 
36, 37, 51 (Cal. 1975), in which a radio station was held liable for foreseeable results of 
its negligence after it challenged listeners, while driving, to find one of its disc jockeys 
on the road resulting in the death of a driver run off the road by a listener. 
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probability that unlawful actions would ensue, the speaker's knowledge 
or reckless disregard of the likelihood of violent results, the inclusion 
of disclaimers or warnings, and a determination of whether the 
utterance had any redeeming value.228 

Similarly, whether po stings on the Internet constitute true and 
serious threats depends upon a determination that they amount to 
serious advocacy which, pursuant to Brandenburg, is not mere abstract 
teaching of offensive ideas or an exhortation to violence. Advocacy of 
terrorism cannot be rebutted by more speech, nor would the 
marketplace of ideas benefit from extended discourse.229 

Other commentators suggest that cases involving false speech 
causing physical harm should be subjected to standard libel-law 
jurisprudence rather than to the Brandenburg test, using tools of fault, 
falsity, and limited damages?30 Still others argue that a better 
approach would be to broaden the true threat standard to allow for 
penalizing or regulating incitement. 231 

In truth, though, each case is inherently different. The Supreme 
Court is very much result-oriented. It looks first to the goal it desires 
to reach, then crafts language/law to achieve that end. The Justices 
invoke precedent if it happens to fit the result they wish to see. If it 
does not, they distinguish the facts on the basis of their views. In 
relatively rare cases, where the facts cannot be distinguished, the Court 
expressly overrules or reverses prior decisions. (Perhaps the most 
notable examples have occurred in the areas of school integration and 
advocacy to overthrow the government. )232 Readers of Supreme Court 
decisions (including law professors) often fail to recognize that the 
language justifying the result in one case is essentially malleable, and 
not written in stone. 

228. Crump, supra n. 200, at 45-67. 
229. See Crocco, supra n. 181, at 455-56. 
230. See Susan M. Gilles, "Poisonous" Publications and Other False Speech 

Physical Harm Cases, 37 Wake Forest L. Rev. 1073, 1074-75 (2002). 
231. John Rothchild, Menacing Speech and the First Amendment: A Functional 

Approach to Incitement that Threatens, 8 Tex. J. Women & L. 207, 207-08 (1999). 
Prof. Rothchild also notes that Internet incitement can be more dangerous than speech 
before a limited audience. Id. at 242. 
232. See Plessy v. Ferguson, 163 U.S. 537 (1896), overruled, Brown v. Bd. of Educ., 

347 U.S. 483 (1954); Whitney v. Cal., 274 U.S. 357 (1927), overruled, Brandenburg v. 
Ohio, 395 U.S. 444 (1969). 
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The result-oriented approach is itself largely based on the tenor of 
times. Results are decidedly different during wartime and 
peacetime?33 There have also been 180-degree evolutions in the areas 
of fighting words,234 aid to education in sectarian schools,235 and 
standards of obscenity.236 

Different perceptions of common sense likewise enter into the 
decision-making process, reflecting the different political and personal 
dispositions of the Justices. In the end, any of the standards described 
above seek to determine if there is a causal connection between 
unlawful action and the speech that preceded it. Where such a nexus 
can be established, both the speaker and the perpetrators should be held 
accountable. 

The time has arrived for a different denouement as well in the 
area of hate speech and incitement. 

B. RELIGIOUS SPEECH 

Sermons in all religions are by their nature not mere speeches that 
advocate ideas in the abstract, but exhortations designed to encourage 
action. Congregants do not listen to these teachings solely out of 
academic interest or for entertainment. Religion moves followers to 
act on their beliefs.237 

Several recent cases heard in United States district and federal 
appellate courts serve further to clarify the definition of incitement to 
imminent and lawless action. One was the aforementioned conviction 
of Sheikh Omar Abdul Rahman, whose followers in Jersey City and 
Brooklyn were inspired by his sermons to plan for the assassination of 
Jewish Defense League founder Meir Kahane and carry out the first 

233. Compare e.g. Schenck v. U.S., 249 U.S. 47 (1919) (wartime) with e.g. Yates v. 
u.s., 354 U.S. 298 (1957) (peacetime). 
234. Broad definition of fighting words in Chaplinsky v. N.H., 315 U.S. 568, 573 

(1942). Narrow definition of fighting words in Hustler Mag. v. Falwell, 485 U.S. 46 
(1988); Edwards v. S.c., 372 U.S. 229 (1963); Terminiello v. Chi., 337 U.S. 1, 4 
(1949). 
235. No aid to sectarian schools: Flast v. Cohen, 392 U.S. 83, 88 (1968). Aid to 

sectarian schools acceptable: Valley Forge Christian College v. Ams. United for 
Separation of Church & St., Inc., 454 U.S. 464, 470 (1982). 
236. Strict obscenity ruling: Paris Adult Theatre I v. Slaton, 413 U.S. 49, 69 (1973); 

Miller v. Cal., 413 U.S. 15,36-37 (1973); Roth v. U.S., 354 U.S. 476,493-94 (1957). 
Liberal obscenity ruling: Cohen v. Cal., 403 U.S. 15,26 (1971). 
237. See Cohan, supra n. 93, at 204. 
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bombing of the World Trade Center in February of 1993.238 Rahman's 
conviction on the seditious conspiracy charge seemed to be based on 
pure religious speech.239 

In Bynum v. United States Capitol Police Board, the court was 
concerned with prayer in a non-public forum. 240 The plaintiff was a 
Christian pastor who led a tour of the Capitol building in Washington, 
D.C., ostensibly to inspire participants to pray for the United States.241 

The court allowed the tour to continue uninterrupted, after applying a 
three-part test to determine whether: (1) The activity was threatened or 
affected by the governmental action; (2) the forum is public or private; 
and (3) the justifications for the exclusions from the relevant forum 
satisfy the requisite standard.242 In dicta, the court said that the federal 
government cannot restrict non-disruptive behavior, which includes 
praying in a non-public forum. 

Civil libertarians sometimes claim that "counter-terrorism would 
be more effective[,] as well as more compatible with civilliberties[,] if 
suspects ~we]re identified by their conduct and not by their political 
views.,,24 "Federal agents are now permitted to infiltrate religious 
groups without any particularized suspicion of criminal activity­
perhaps simply based on a hunch that people in a certain religious 
group warrant closer scrutiny.244 

One problem with this approach is that religious speech is often 
substantially more powerful than the types of speech the FBI has tried 
to restrain and monitor in the past. Religious speech is not simple. 
political rhetoric, but sometimes advocates the destruction of people 
and property. It is not the overthrow of the government that is feared, 
but the violence that could ensue from incitement to terror. Thus, the 
speech is not merely religious in nature, but a true threat as well. 

238. us. v. Rahman, 189 F.3d 88, 104-11 (2d Cir. 1999). See supra nn. 92-93 and 
accompanying text. 
239. Cohan, supra n. 93, at 202. 
240. Bynum v. US. Capitol Police Bd., 93 F. Supp. 2d 50 (D.D.C. 2000). 
241. Id.at53. 
242. !d. at 54-55. 
243. Barry Kellman, Book Review, 94 Am. J. IntI. L. 434, 438 (2000) (reviewing 

Clashing Perspectives on Terrorism: The New Terrorism, Fanaticism and the Arms of 
Mass Destruction). 
244. Tom Lininger, Sects, Lies, and Videotape: The Surveillance and Infiltration of 

Religious Groups, 89 Iowa L. Rev. 1201, 1203 (2004). 
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The arguments against identifying suspects based on their 
political views do not work where religion is involved. The communist 
parties of yesteryear that urged the violent overthrow of the 
government did not engage in the kind of clear incitement as the radical 
religious movements of today. There is a compelling governmental 
interest to deter terrorism. But the government can no longer afford to 
regulate religious groups based solely on their conduct. To prevent 
future terrorist attacks may require that religious speech be monitored 
and radical groups infiltrated. 

In some cases, unfortunately, broadening police power· may 
outweigh First Amendment rights. Moreover, unlike secular speech, 
current free-exercise jurisprudence provides little, if any, protection for 
religious exercises that transcend the realm of pure belief. F or those 
who support broad religious liberty, this lack of protection is troubling 
particularly for certain religious speech that is viewed as threatening to 
the social order?45 

Although the Supreme Court has long deemed religious liberty to 
be a paramount principle of constitutional jurisprudence,· its 
individualistic definition of belief stops short of providing full 
protection to spiritual thought and action. Even peaceful organized 
religions are subject to regulation by the state when it judges them· 
subversive. Nevertheless, courts can defend the interests of organized 
religions without handcuffing the government in addressing genuine 
national security threats, by adding an overt act requirement to the clear 
and present danger test they apply to religious speech. Whatever the 
overt act, it need only confirm that certain religious teachings were 
actually seditious.246 

C. THE FIRST AMENDMENT AND INTERNATIONAL CONVENTIONS 

For various reasons, the United States has been hesitant to ratify a 
number of international human rights conventions specifically 
declining to abide by any provisions which deviate from practices 
sanctioned by existing American law. Nor will it comply with 

245. See Holly Coates Keehn, Terroristic Religious Speech: Giving the Devil the 
Benefit o/the First Amendment Free Exercise and Free Speech Clauses, 28 Seton Hall 
L. Rev. 1230, 1261 (1998). 
246. See Joseph Grinstein, Jihad and the Constitution: The First Amendment 

Implications o/Combating Religiously Motivated Terrorism, 105 Yale L.J. 1347, 1365, 
1377 (1996). 
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international human rights constraints on judicial scrutiny, such as to 
the jurisdiction of the International Court of Justice.247 

Some critics feel that such reluctance diminishes a solemn pledge, 
as a member state of the UN, to promote universal human rights and 
fundamental freedoms. On the other hand, the United States has 
nevertheless assumed the right to judge and take action against others 
who are deemed to "violate its own perceptions of the principles of 
human rights.,,248 

American recalcitrance has dissipated in recent years, however. 
In 1986 the United States ratified the Convention on the Prevention 
and Punishment of the Crime of Genocide (1948); in 1992, the 
International Covenant on Civil and Political Rights (ICCPR, 1966); 
and in 1994, both the Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (1984); and the 
International Convention on the Elimination of All Forms of Racial 
Discrimination (1965).249 

Ratification of these international human rights treaties have 
nevertheless been accompanied by a litany of reservations, 
understandings, and declarations (R.U.D.'s); most of which amount to 
a refusal to endorse any provision not considered in harmony with 
existing American law. 

Unlike the First Amendment, which impedes restrictions on 
publication of words (both written and spoken), even some that may 

247. See Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost 
of Senator Bricker, 89 Am. J. IntI. L. 341, 341 (1995); see also Elisa Massimino, 
Holding America Accountable; Why the United States Should Take Human-Rights 
Obligations Seriously, Am. Prospect [~'tf 2-4], (Oct. 2004), 
http://www . prospect.orgJweb/page. ww?section=root&name= View Print&artic1eld=85 5 
7. 
248. Johan D. van der Vyver, International Human Rights: American 

Exceptionalism: Human Rights, International Criminal Justice, and National Self­
Righteousness, 50 Emory L.J. 775, 777 (2001); see also Symposium, Bringing Human 
Rights Home: Why Universal Rights Protect America, Am. Prospect (Oct. 2004) 
(available at 
http://www.movingideas.orgJcontentlenireport_contentlus_human_rights.htm (accessed 
Oct. 25, 2005». 
249. The Convention on the Rights of the Child (1989) has been ratified by all but 

two countries in the world: Somalia and the U.S. Likewise, the U.S. is in no apparent 
hurry to ratify the International Covenant on Economic, Social and Cultural Rights 
(1966), nor the Convention on the Elimination of All Forms of Discrimination Against 
Women (1979). van der Vyver, supra n. 248, at 778-79. 
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incite the ICCPR allows limitations on freedom of expression where 
they are deemed necessary for protection of public order or morals. 
The ICCPR also requires that signatories prohibit any advocacy of 
national, racial, or religious hatred that constitutes incitement to 
discrimination, hostility, or violence?50 

As a ratifying nation of the ICCPR, the United States should 
immediately endorse all attempts to bring the international community 
within generally recognized compliance standards. Indeed American 
courts increasingly recognize the difference between advocacy of ideas 
and incitement to violence, but the law remains in a state of flux. The 
courts should establish and adhere to clearly delineated guidelines as 
they come to understand that we live in an age of true threats. Wartime 
experiences with terrorists should be approached with the same 
reservations as wartime situations with conventional enemies. 

250. United Nations General Assembly, International Covenant on Civil and 
Political Rights (entered into force Mar. 23, 1976),999 U.N.T.S. 171. It is all the more 
ironic that the U.S. is not a signatory to the ICCPR. The reasons most often given for 
this apparent anomaly relate to the supervening liberties guaranteed by the U.S. 
Constitution. As to free speech, for example, Article 20 of the ICCPR does not 
authorize or require legislation or other action by the U.S. that would restrict the right 
of free speech and association protected by the Constitution. On the other hand, the 
U.S. reserves the right, subject to its constitutional constraints, to impose capital 
punishment on any person, including those under 18 years of age. See The UN 
International Covenant on Civil and Political Rights: u.s. Reservations. 
Understandings. and Declarations ['\I 2], 
http://www.gwu.edu/-jaysmithlUSres_ICCPR.html(accessed Oct. 26, 2005). 
Likewise, the U.S. considers itself bound by Article 7 to the extent that cruel, inhuman, 
or degrading treatment or punishment means that prohibited by the Fifth, Eighth and/or 
Fourteenth Amendments to the Constitution. Similarly, because American criminal 
law generally applies to an offender under the penalty in force at the time the offense 
was committed, the U.S. does not adhere to the third clause of paragraph 1 of Article 
15. It should also be noted that international law permits the assassination of terrorist 
leaders, if for no other reason than that they are illegal combatants. Terrorists 
themselves do not observe the laws of war, raising questions about the degree to which 
they are to benefit from the protections of such law. Indeed, despite a 1981 executive 
order by President Reagan forbidding assassinations, the U.S. continues to target 
various leaders. See Council on Foreign Relations, Terrorism: Q & A ['\I 2], 
http://www.terrorismanswers.org/policy/assassination_prlnt.html(accessed Sept. 10, 
2005). In September 2001, the UN Security Council adopted Resolution 1373, which 
made any support for international terrorism a violation of international law. UN Sec. 
Council Res. 1373 (Sept. 28, 2001) (available at 
http://www.unodc.org/pdf/crime/terrorisrn/res_13 73_english.pdf (accessed Oct. 26, 
2005)). 
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Hatred, however, cannot be eradicated by international treaty or 
UN resolution. A religious movement, which systematically 
disseminates hate literature, and incites adherents to take militant 
action against those of other faiths, must be confronted in both theory 
and fact. 251 Racially defamatory speech, which in turn encourages 
racial hatred and discriminatory acts, should not be considered 
protected by the Constitution. 

Such speech, which has been aptly, characterized as " 'rotten fruit 
in the marketplace of ideas;' ,,252 should not be pandered under the 
purview of the First Amendment. 

IV. RESOLVING THE DILEMMAS 

After each perceived security crisis ended, the United States 
has remorsefully realized that the abrogation of civil liberties 
was unnecessary. But it has proven unable to prevent itself 
from repeating the error when the next crisis came along.253 

The First Amendment is not absolute. Early on in its 
jurisprudential history, Justice Holmes pointed out that one may not 
invoke the freedom of speech to defend against a charge of falsely 
yelling fire in a crowded theater.254 Nor may one defame another, utter 
fighting words, or publish troop movements during wartime. Learned 
arguments have likewise been made that the First Amendment should 
not shelter latter-day Nazis preaching genocide or denying that the 
Holocaust ever occurred255 

251. See generally Gold, Hatred's Kingdom, supra n. 17; Gold, Unholy Fire, supra 
n.17. 
252. Thomas David Jones, Article 4 of the and the First Amendment, 23 How. L.J. 

429,433 (1980) (quoting Harvard Prof. Milton Katz). 
253. William J. Brennan, Jr., Address, The Quest to Develop a Jurisprudence of Civil 

Liberties in Times of Security Crises (Jerusalem, Israel, Dec. 22, 1987) (available at 
http://www.capaa.wa.gov/pdflbrennan.pdf(accessed Oct. 26, 2005)). 
254. Justice Holmes also said, "A word is not a crystal, transparent and unchanged, it 

is the skin of a living thought and may vary greatly in color and content according to 
the circumstances and the time in which it is used." Towne v. Eisner, 245 U.S. 418,425 
(1918). 
255. See e.g. Kenneth Lasson, Controversial Speakers on Campus: Liberties, 

Limitations, and Common-Sense Guidelines, 12 St. Thomas International Convention 
on the Elimination of All Forms of Racial Discrimination L. Rev. 39 (1999); Kenneth 
Lasson, Holocaust Denial and the First Amendment: The Quest for Truth in a Free 
Society, 6 Geo. Mason L. Rev. 35 (1997); Kenneth Lasson, To Stimulate, Provoke, or 
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Nevertheless, we must recognize the dangers of limiting liberty 
while contemplating the necessity of ensuring security. We should also 
understand that, in responding to acts of terror or incitement, law and 
official policy have their shortcomings: Neither alone cannot impose 
conformity of belief and behavior on the people.256 

A. THE DANGERS OF LIMITING LIBERTY 

Hindsight enables us to recognize that the Nation's fears may 
have been overestimated in the past. Similarly, we are slowly coming 
to understand what some scholars perceive to be an over-reaction by 
the government to the fateful terrorist attacks of September 11, 2001. 
Almost immediately after those acts, the Bush administration proposed 
and Congress enacted the Patriot Act, which enables secret arrests, 
detentions, trials and deportations of terrorist suspects; ethnic profiling; 
the Terrorist Information Prevention System; and new surveillance 
techniques. Policy-makers then and now believe that curtailing privacy 
and certain civil liberties can help prevent terrorism. To the 
administration and its advisors, unprecedented risks warrant 
unprecedented responses.257 

That principle was equally apt during earlier conflicts. It is hard 
to dispute that the world grows more dangerous every day, with the 
terrorist's capabilities for random mass destruction much greater today 
than ever before. Before September 11, perhaps the most notable 
example of an over-reaction came during World War II, when 
thousands of Japanese-Americans were interned soon after another 

Incite? Speech and the First Amendment, 3 St. Thomas L. Rev. 49 (1991); Kenneth 
Lasson, Racism in Great Britain: Drawing the Line on Free Speech, 7 B.C. Third 
World L.J. 161 (1987); Kenneth Lasson, Racial Defamation as Free Speech: Abusing 
the First Amendment, Colum. Hum. Rights L. Rev. 11 (1986); Kenneth Lasson, Group 
Libel Versus Free Speech: When Big Brother Should Butt In, 23 Duq. L. Rev. 77 
(1984). 
256. Susan Gellman, The First Amendment in a Time That Tries Men's Souls, 65 L. 

& Contemp. Probs. 87, 89 (2002) (Private societal pressure is often more effective than 
government in doing so.). 
257. See Timothy Lynch, Breaking the Vicious Cycle: Preserving Our Liberties 

While Fighting Terrorism, (June 26, 2002) (available at 
http://www.cato.org/pubs/pas/pa-443es.html(accessed Oct. 26, 2005)); see also Roger 
Pilon, Two Kinds of Rights, Reason 39 (Dec. 2001); cf Comments of Christopher 
Whitcomb, Debate with Nadine Strossen, Milton S. Eisenhower Symposium at Johns 
Hopkins U. (Nov. 7,2002) (available at http://www.epistolary.org/1838.html(accessed 
Oct. 26, 2005)). 
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surprise attack on American soil (at Pearl Harbor). There was also a 
substantial element of fear during the cold war with the former Soviet 
Union, armed as that nation was with huge stockpiles of nuclear, 
chemical, and biological weaponry. 

The Patriot Act has been rightfully criticized across the political 
spectrum not only for its quick-trigger application upon the mere 
assertion of the possibility of a connection to terrorist activity, but also 
for permitting the government to search for and seize previously 
private records. While information sharing among various agencies of 
the federal government (in particular between the CIA and FBI) may 
be eminently sensible, the Patriot Act probably goes too far in 
expanding information-gathering capabilities in order to prosecute 
suspected terrorists.258 In so doing it violates everyone's civil 
liberties.259 

As a matter of constitutional law, basic First Amendment, due 
process, and equal-protection rights "are not limited to citizens but 
apply to all 'persons' within the United States or subject to [United 
States] authority. . .. These are human rights, not privileges of 
citizenship.,,260 So too are the procedural protections afforded by the 
Fifth and Sixth Amendments which, arguably at least, could be 
extended to individuals subjected to trial in military tribunals. 

Perhaps the most egregious aspect of the Patriot Act is its 
extensive use of secrecy as a prosecutorial tool. As one federal jud~e 
recently put it: "Democracies die behind closed doors.,,2 1 

Government policies that rely on deception and dogma to conceal 
failures often collapse in failure. Though it is obviously unreasonable 
to expect the military to disclose every aspect of its operations, the 
public should at least have knowledge of what its fighting forces are 
trying to accomplish in the name of the United States. Actions taken 

258. See e.g. Ralph Grunewald, The Presidential Candidates on Criminal Justice 
Issues, Champion 6, 9 (Jan.-Feb. 2004); Editorial, Government Doesn't Need to Know 
What We're Reading, Chi. Sun Times 39 (July 12, 2004); Jeffrey Rosen, John 
Ashcroft's Permanent Campaign, A. Mthly. 68, 68 (Apr. 2004). 
259. While the Bush Administration may arguably be justified in seeking to replace 

rogue regimes that flout international law or threaten to develop and use weapons of 
mass destruction, it has yet fully "to make the case that these threats justify 
compromising our fundamental principles of liberty and justice." See David Cole, 
Enemy Aliens and American Freedoms, Nation 20, 26 (Sept. 23, 2002). 
260. !d. at 22. 
261. Detroit Free Press v. Ashcroft, 303 F.3d 681,683 (6th Cir. 2002). 
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today will likely have a long-lasting effect upon the country's foreign 
relations. 

The government should still have to bear a heavy burden of proof 
that its restrictions on our civil liberties are absolutely necessary. We 
should hold people accountable for their own actions, not blame them 
based on their ethnic, political, or religious identities. No one should 
be imI?risoned without a public accounting, subject to review in 
court.202 

The farther we stray from our hard-won freedoms in order to 
vanquish those who would destroy our way of life, the more we 
become like them and the more hollow our ultimate victory. The 
question remains fundamental and eternal: To what extent can we go 
to ensure security without abandoning the constitutional principles we 
have fought so long to preserve? 

We must take cognizance of the fact that the perilous quest to 
preserve civil liberties in uncivil times is not an easy one. The dictum 
of Benjamin Franklin remains a beacon: Societies that trade liberty for 
security end often with neither. 

B. THE NECESSITY OF ENSURING SECURITY 

Our traditional First Amendment standards for protecting both 
free speech and free exercise of religion make it all the more difficult 
to learn about incendiary rhetoric in the mosques that amounts to 
incitement causing acts of terror. 

No one (layman or clergyman) should be permitted to promote 
such a true threat as jihad or terrorism under the masquerade of free 
speech. Religious sermons can have great power over listeners, 
thereby creating an atmosphere of imminent danger. The current threat 
is perhaps more imminent than any other that we have ever had to deal 
with. The threshold of imminence is lower than ever before. 

Thus, may surveillance and content regulation of religious speech 
be necessary measures to fight the war on terror? Although this may 
be disconcerting to traditional civil libertarians, it is a fact of life with 
which we must deal. 

In 1951 the Supreme Court concluded that a danger need not be 
so clear and present if the ultimate harm was very grave.263 For most 

262. Cole, supra n. 259 at 22, 23. 
263. Dennis v. u.s., 341 U.S. 494, SID-II (1951). 
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of American history, the courts have held that no one has a right to 
advocate illegal acts. Even the early great defenders of free speech, 
such as Judge Learned Hand and Justices Oliver Wendell Holmes, Jr. 
and Louis Brandeis, conceded that the government could limit any 
speaker who would counsel an individual or a group' to commit an 
unlawful act. 264 

Both the federal government and the states have enacted statutes 
to combat terrorism by attempting to cut off its sources of funding.265 

Similar steps have been taken internationally?66 Many of these laws 
seek to penetrate the charitable shell under which terrorist funding 
often operates; they also serve to "protect individuals or groups who 
unwittingly provide support for an organization that has engaged In 

terrorist activities. ,,267 

C. THE COMMON SENSE OF BALANCING ALTERNATIVES 

Benjamin Franklin's good common sense would likely have 
allowed him to conclude that the preservation of liberty is no more 
important than the preservation of life itself. 

National security and individual liberty, after all, are two sides of 
the same coin. Counter-terrorism measures must be the least restrictive 
means by which security can be enhanced. For historians hindsight 

264. See Masses Pub. Co. v. Patten, 244 F. 535,540 (S.D.N.Y. 1917) (Hand, J., 
opinion), overruled, 246 F. 24 (2d Cir. 1917). 
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the intent to fund an act of international terrorism. See Victoria Meyerov, The Buck 
Stops Here: Illinois Criminalizes Support for International Terrorism, 30 John 
Marshall L. Rev. 871, 872 (1997). 
266. See e.g. United Nations General Assembly, International Convention for the 
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ment (accessed Oct. 26, 2005)). 
267. William Patton, Preventing Terrorist Fundraising in the United States, 30 Geo. 

Wash. J. IntI. L. & Econ. 127, 151 (1996); see also Lawrence Auster, Islam and the 
Liberal West: A Fatal Complementarity, FrontPageMagazine.com (June 2, 2005), 
http://www.frontpagemag.comlArtic1eslReadArticle.asp?ID=18240. 
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does and should provide lessons. Though fear of the unknown will 
always be a factor in fighting a detennined enemy, Americans must be 
careful not to tread on hard-won individual rights without a reasonable 
degree of certainty that preventive and investigative measures are 
temporary and necessary. We do not wish what has been called the 
government's insatiable appetite for control to get out of contro1.268 

In these perilous times, however, the urge to use whatever means 
necessary to defeat our enemies is both understandable and justifiable. 
Perhaps this war on terrorism is so potentially cataclysmic that we must 
lock people up indefinitely, without fonnally charging them, in order to 
prevent them from perpetrating acts of mass destruction, or merely to 
find out what they know. Perhaps the war on terror is fundamentally 
different from all that have been waged in the past. Perhaps we have 
no choice but to trust the government and its intelligence agencies 
when they demand secrecy. 

The difficult truth is that it may not be possible to adhere to 
traditional American civil liberties during times of real and perceived 
terror. Twenty-first-century America does not yet know the parameters 
of terrorism. Individual liberty should be protected to the greatest 
extent possible, but not at the sacrifice of national security. 

Muslim citizens enjoy the same freedoms guaranteed by the 
Constitution to all other Americans. They rightfully protest any 
discrimination they feel coming their way by virtue of their ethnicity. 
They want and deserve the same kind of governmental protection 
against terrorists that we all do. 

But citizens have responsibilities as well. Muslims should thus 
condemn any acts of terrorism done in their name as well as the 
blatantly incendiary rhetoric that fills their places of worship. Their 
silence on such matters is troubling, because it suggests that they are 
either afraid to speak out or that they condone or that they support 
incitement of terror against their non-Muslim countrymen. Where, one 
might ask, are their letters to the editor, calls to talk shows, newspaper 
advertisements, or parades demonstrating against terrorism? Where are 
their public statements against the one-sided anti-Israel hate­
conferences that take place regularly on American college campuses? 
Where are their expressions of outrage at suicide bombings? 

268. Comments of Nadine Strossen, supra n. 257. 
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While the Patriot Act and its progeny may be overreaching and in 
many ways unnecessary, their intent and purpose reflect sound public 
policy: There are some things we can and must do to secure national 
liberty, instead of merely parroting its ideals or paying lip-service to its 
principles. Principle among these is to recognize that incitement to 
violence should not and cannot be tolerated in a free society. 

Although the Supreme Court's 1969 decision in Brandenburg v. 
Ohio gave broad protections to speech, the test it announced could well 
be interpreted to enable reFlation and punishment of incitement 
emanating from mosques.26 In Brandenburg the speaker did not 
explicitly advocate illegal acts or violence.270 But the Court ruled that 
the government could limit speech that is directed to inciting or 
producing imminent lawless action and is likely to incite or produce 
such action.271 

Terrorism creates a kind of permanent imminence. When 
messages advocating murderous violence are heard by large numbers 
of people, the government should have the authority to stop the 
speakers. There is no democratic value in protecting clerics who 
exhort their listeners to kill Jews and Americans wherever you can find 
them. If the Court has cast no doubt on the constitutionality of a law 
making it a crime to threaten the president, it should have no 
compunctions about criminalizing credible threats of violence, and the 
express advocacy of unlawful killing against common citizens.272 

Likewise, in the more recent case of Virginia v. Black standard, 
the Supreme Court recognized that a state may regulate speech that has 
too little social value to merit First Amendment protection.273 It 
should go without saying that there are many similarities between the 
symbolic speech (cross burning) in Black and sermons promoting terror 
between the recent history of violence in Muslim society and the 
sermons related to jihad. 

Calls to violence from mosque pulpits need not even be tested 
under the rubric of camouflaged incitement, because they are overt, 
specific, and spoken with intentional malice aforethought. They are 

269. See Brandenburg v. Ohio, 395 U.S. 444 (1969). 
270. Id. at 445-46. 
271. Id. at 447. 
272. Cass Sunstein, Is Violent Speech A Right? Am. Prospect 34, (June 23, 1995), 

http://www.prospect.org/web/printfriend\y-view.ww?id=50J8. 
273. Virginia v. Black, 538 U.S. 343,358-59 (2003). 
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not protected by the First Amendment. Nor is speech intended to 
incite, which can be regarded as a true threat. 

Thus, federal statutory requirements that exclude from the United 
States "any alien who has 'used his position of prominence within any 
country to endorse or espouse terrorist activity, or to persuade others to 
support' " a terrorist organization should be applied strictly. Such an 
exclusion occurred recently when a moderate Islamic professor named 
Tariq Ramadan was denied a visa he sought to assume a faculty 
position at Notre Dame University. A French court had found that 
preachers like Ramadan" 'can exert an influence on young Islamists 
and therefore constitute an incitement that can lead them to join violent 
groups.' ,,274 

Despite their strong mutual animosity, radical Wahhabism has 
had a revolutionary influence over the Muslim world, supplying 
support and encouragement to local extremists even in the face of long­
standing traditions of moderation.275 Western attention to this 
phenomenon has in the past been intermittent, but in light of recent 
events is now coming into sharper focus. 276 

V. CONCLUSION 

This article has sought to expose the growing danger of 
incitement emanating from mosques, even in America. Incitement to 
violence should not and cannot be tolerated in a free society, even one 
that pays sacred homage to the principles of expressive liberty: The 
freedoms of speech, press, religion, and assembly. 

Lawyers are trained to try to see both sides of any dispute, and to 
seek justice. Where one side seeks the destruction of another for 
ideological or religious reasons, is there any justice in protecting its 
right to do so? 

274. Steven Emerson, Islam's Grand Wizard of Deception, WoridNetDaily.com 
(Apr. 2, 2005), http://worldnetdaily.comlnews/printer­
friendly.asp?ARTICLE_ID=43607 (Emerson suggests that the moral reason for 
keeping Ramadan out of the U.S. is the same that has for years denied visas to neo­
Nazi proponents from Western Europe. Ramadan has been called" 'the intellectual 
champion of all kinds of double-talk' with a 'racist vision of the world.' "). See also 
Elaine Sciolino, A Muslim Scholar Raises Hackles in France, N.Y. Times 13 (Nov. 16, 
2003). 
275. Paul Marshall, The Islamists' Other Weapon, 119 Commentary 60,62 (Apr. 
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Confronting speech that is ill tempered or ill mannered 
understandably makes true and traditional libertarians uncomfortable, 
but challenging incitement to violence even, if not especially, done in 
the name of religion is absolutely necessary, if we are to ensure that 
free and democratic societies remain that way. 


