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chists have obtained air time.31S Over 800 stations have been 
authorized by the H.A.319 In Paris, in fact, the number of broad
casters so exceeded the number of allotted frequencies that each 
frequency is shared by several different groupS.320 Thus, the plu
ralism promised by the law has come not from the public service, 
which is charged with guaranteeing pluralism, but from the 800 
private parties with access to the airwaves.321 

The prohibition on advertising, however, has caused wide
spread difficulty. Some stations have been able to deal with the 
problem of funding through creative means. For example, one 
station which specializes in accordion dance music staged fund
raising balls, while "Frequence Gaie," the homosexual station, 
has been paid for by listener contributions.322 Other stations 
have not been so fortunate. Some have turned to illegal "hidden 
advertising," while others have been unable to raise sufficient 
capital to survive.323 Accordingly, on April 4, 1984, the govern
ment announced that it would seek a new statute permitting ad
vertising on private radio stations.324 While many endorsed this 
plan, others feared the loss of the "non-profit spirit," and the 
possible replacement of local stations by national networks.325 

The 1982 law also did not resolve all of the questions con
cerning the regulation of cable television. The development of 
the French cable television system was impeded by the inability 
of the government t() devise a plan, consistent with the law, for 
sharing responsibility. The major reasons cited for the almost 
two-year delay were the need to develop adequate financial re
sources for the project, the concern for the effect of cable on 
other media, and cable's "political consequences."326 

31S See Freedom Without Commercials, The Economist, Sept. 3, 1983, at 41; Frequence Gaie, 
supra note 313, at 24. 

319 See Guignon, supra note 317, at 66. In August,I982, more than a year after the 
1982 Law was enacted, the Government began closing down unlicensed radio operators. 
Opposition party leaders called the police raids on these stations, "the Saint 
Batholomew's Day massacre of the airwaves." See Durieux & Cojean, supra note 2m, at 
15; Freedom Without Commercials, supra note 318, at 41. 

320 See Freedom Without Commercials, supra note 318, at 41. See also supra note 313. 
321 See supra notes 320-22 and accompanying text. 
322 See Freedom Without Commercials, supra note 318, at 42. 
323 !d. 
324 See Graret, La Bataille de la Publicite est Commencee, Le Nouvel Economiste, Apr. 16, 

1983, at 50; Mitterand Sur la Defensive, Le Figaro, Apr. 5, 1982, at 1. 
325 E.g., Graret, supra note 324, at 50. There was also some concern since 43% of 

the audience of the private stations, according to one survey, said they were attracted by 
the lack of advertisements. Guigon, supra note 317, at 65. 

326 Lacon, Le Plan de Cablage, Le Monde, Mar. 2, 1984, at 24. These "political conse
quences" of cable television included the fact that each cable system would offer viewers 
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Finally, on May 3, 1984, the cabinet ratified a plan for the cre
ation of local cable networks.327 While the framework of the plan 
recognizes the split between infrastructure and services, there is 
governmental involvement (either national or local) in the opera
tion of both. The government-run PTT328 (the national postal, 
telephone and telegraph company) will control most of the infra
structure.329 The PTT will plan, construct and own the entire 
cable network except for the "head-end".330 The TDF,331 the 
public service organization which is responsible for the technical 
tranmission of broadcasting, will be in charge of the head-end 
equipment and facilities.332 Thus, the TDF "controls the recep
tion of programmes from terrestrial or satellite transmitters, allo
cates frequency bands, and is responsible for the transmission of 
all programming. "333 

The party that decides which services and programs will be 
carried on each cable system will not be a private entity. Rather, 
each "cable operator" will be a company whose shareholders 
constitute a "subtle melange" of state, municipal and private in
terests,334 known as an SLEC (Societe locale d' exploitation 
commerciale).335 

The plan allows each SLEC to determine its own member-

a wide range of programs and services, "not controlled by the state." Id. Also delayed 
was the planned start of the fourth television channel, Canal Plus. This channel, con
ceived as a "pay channel" requiring subscribers to purchase a decoder as well as pay a 
monthly subscription fee, was scheduled to begin operation on Christmas Day, 1984. See 
Trois Nouveaux Programmes de Television, Le Monde, Oct. 27, 1983, at 32; Billiard, TV: le 
Marecage, Le Point,July 18,1983, at 67. 

327 See French Government opts for Fiberoptics Systems, MULTICHANNEL NEWS, May 14, 
1984, at 36. 

328 Le Ministere du Poste, Telephones et Telegraphes. 
329 See supra text accompanying notes 255-56. See also French Government opts for Fiber

optics Systems, supra note 330, at 36; Cable and Electronics have a Bright Future, INTERMEDIA, 
May, 1984, at 3-4. 

330 "Head-end" is defined as the "general term for the array of equipment control
ling the central reception and transmission of signals in a [cable] network. [It] consists 
of electronics for receiving, converting, decoding, amplifying, filtering and transmitting 
signals as necessary." D. GRAY & C. GRANT, supra note 38, at 9. 

331 Telediffusion de France. See supra notes 194,235 and accompanying text. 
332 See La Bataille du Cable, supra note 3, at 9; D. GRAY & C. GRANT, supra note 38, at 

102. 
333 D. GRAY & C. GRANT, supra note 38, at 102. 
334 Le Boucher, Television Cable: le Plan est Pret, Le Monde, Apr. 28, 1984, at I, col. 3. 
335 See La Bataille du Cable, supra note 3, at 6; D. GRAY & C. GRANT, supra note 38, at 

102. The 1982 Law does not provide for, or even mention, SLEC's. Most observers 
believe, however, that the law is "flexible" enough to permit their functioning. See 
Lacon, Les Debuts de la Teledistribution, Le Monde, May 20, 1984, at 32; La Bataille du Cable, 
supra note 3, at 9. 
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ship, subject to certain ground rules.336 For example, while gov
ernmental and private interests will be represented in each 
SLEC, no single interest may constitute a majority.337 The mu
nicipal government where the cable system is located, however, 
will have veto power over actions taken by the SLEC.338 The fact 
that the president of each SLEC must be a local elected official, 
either a mayor or a member of the regional governing council, 
adds another element of local governmental contro1.339 The 
principal goals of the SLEC structure are "to keep the company 
local and to prevent industrialists from building empires.34o To 
further ensure localism, cable networks will be limited to serving 
areas smaller than 36 miles.341 The aim of avoiding private mo
nopolies will also be supported by the restriction on private in
volvement in SLEC's: no private party may participate in more 
than one SLEC.342 

Under the plan, the SLEC must be closely involved with nu
merous national governmental entities. The SLEC rents the 
right to use the infrastructure from the PTT, contracts with the 
TDF to operate the head-end facilities, and receives an authoriza
tion to operate from the H.A.343 

Ultimately, though, it will be the SLEC who decides which 
programmers are allowed onto the cable network. This means 
that, as the president of the H.A. noted, "it is local officials who 
. . . are entrusted with managing the new cable systems, it is up 
to them to assure the new liberty.344 

336 See Cable and Electronics Have a Bright Future, supra note 329, at 4. 
337 Id. 
338 /d. 
339 /d. See also Le Boucher, supra note 334, at 12. 
340 See Cable and Electronics Have a Bright Future, supra note 329, at 4. 
341 See French Government opts for Fiberoptics Systems, supra note 327, at 36. The 1982 

Law did not specify exactly how large an area could be served by cable and still be 
considered "local" (unlike the 30 kilometer limit for local private radio specified in art. 
81). See PRO JET DE LOI, supra note 46, at 36. 

342 Law of july 29, 1982, supra note 2, art. 80. The public service societies will be 
able to participate in more than one SLEC. Thus, they could playa major role in the 
programming on cable as well as on broadcast television. See Le Nouveau "Monsieur 
Cables" Devra Faire Dialoguer L'Etat et les Collectives Locales, Le Monde, jan. 22, 1983, at 24. 

343 Law of july 29, 1982, supra note 2, art. 78. See La Bataille du Cable, supra note 3, at 
8-9. The H.A. will also impose various obligations on each SLEC, such as respect for 
pluralism. But cJ. supra text accompanying notes 282-83 (supporters of the law suggest 
that authorization holders will not be subject to public service obligations, only technical 
requirements). By the time the government unveiled its final plans for the cable in May, 
1984, over 130 groups had applied for authorizations. See Cable and Electronics Have a 
Bright Future, supra note 329, at 4. 

344 La Bataille du Cable, supra note 3, at 3. See also Le Nouveau "Monsieur Cables" Devra 
Faire Dialoguer l'Etat et les Collectives Locales, supra note 342, at 24 (because of the involve-
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Thus, the national government has kept complete control 
over the cable infrastructure and has granted local governments 
great power over the programming.345 While this does bring 
about some much needed decentralization of power,346 it also 
means that pressure can be exerted by some governmental entity 
at every section of the cable network. 

In sum, the audiovisual law created what has been aptly called 
a "conditional liberty."347 Private parties finally have access to 
certain forms of electronic communication, but always under the 
watchful eye of the state. The law has modified the ways in which 
government can exercise its power, but the freedom to communi
cate remains a "faucet," which the government is able to open 
and close.348 

The new law neither guarantees total freedom of communica
tion nor condemns the French citizenry to a despotically con
trolled communications network. Rather, it creates the 
possibility, but not the guarantee, that democratic pressures and 
the competition created by private programmers in the market
place of entertainment and ideas will lead to true pluralism for 
French electronic mass communications.349 

v. BETWEEN SCYLLA AND CHARYBDIS: PRIVATE MONOPOLY VS. 

GOVERNMENT DOMINATION 

Americans have much to learn from the history of French 
telecommunications law. Certainly there are similarities between 
the two democracies, each with a dedication to freedom of 
speech spanning almost two centuries.350 Differences in history, 

ment of local officials, "there will not be a lack of delicate problems of political 
pluralism. "). 

345 See supra text accompanying notes 338-39. 
346 E.g., PROjET DE LOI, supra note 46, at 59; Chevalier, supra note 26, at 574. 
347 An 11, supra note 198, at I. 
348 Cousin, supra note 240, at 10. See Chevalier, supra note 26, at 565 (While the state 

can still intervene in communications, the law "modifies the context in which this super
visory power can be exercised."); Audiovisuelle: La nouvelle donne, supra note 45, at 35 (The 
law will require the government to engage in "delicate balancing."). 

349 In the words of one commentator, "France in the 1980's will have the radio and 
television it deserves and its political and social system is ready to accept." Tarle, supra 
note 25, at 23. One hopeful sign appeared at the end of January, 1985, when President 
Mitterand announced a plan for the creation of 80 private local television stations. See 
Channel 80, The Economist, Jan. 26, 1985, at 40. 

350 Compare U.S. Const. amend.I ("Congress shall make no law ... abridging the 
freedom of speech, or of the press ... ") with art. XI of the Declaration of the Rights of 
Man and of the Citizen of Aug. 26, 1789 ("The free communication of thoughts and 
opinions is one of the most precious rights of man; every citizen may therefore speak, 
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culture and legal structure have, however, created vastly different 
frameworks for the law of communications in each country. 
Through the study of the French experience, both by examining 
proposals which have yet to be tried in the United States and by 
considering the basic principles and assumptions of a foreign 
country, one can gain fresh insight into U.S. telecommunications 
law.351 

Perhaps the most important cultural difference between 
France and the United States, in terms of communications law, is 
the different national perspectives on the role of elected officials 
and the judiciary. The French view, evolving from the French 
Revolution, places primary faith in majority rule, while dis
trusting the power of appointed judges to thwart the popular 
Will.352 By contrast, the American system is one of checks and 
balances, whereby the courts in their application of the Constitu
tion are expected to protect the people from majoritarian 
abuse.353 

One result of this difference is that, for better or worse, the 
French President and Parliament have been relatively involved in 
the regulation of electronic mass communications. In some ar
eas, this intervention has prevented domination of the airwaves 
by small groups of private individuals. Unfortunately, however, 
rather than creating a free marketplace of ideas with numerous 
vendors, the French government has reserved the largest stand in 
the market for itself. 

Americans must proceed with caution, therefore, in consider
ing the French system of communications regulation. There are 
some concepts which cannot cross the Atlantic, while others re
flect a shared belief in pluralism and freedom. 

Traditionally, both American and French theorists have 
agreed on the desirability of fostering diversity in mass communi
cations. Throughout the history of French telecommunications 
regulation runs the theme that government must intervene in or
der to prevent the development of private communications mo-

write and publish freely, provided he shall be liable for the abuse of this freedom in such 
cases as are determined by law" (translated in FRENCH LAw, supra note 9, at 3). 

351 See Tunc, Preface to O.KAHN, C. LEVY & B. RUDDEN, A SOURCE-BoOK ON FRENCH 
LAw, xi (1979) ("By a well-known phenomenon, consideration of a foreign system fos
ters 'reflection' on one's own."). 

352 PRESS LAws IN MODERN DEMOCRACIES 342 (P. Lahav ed. 1985). 
353 /d. See also L. TRIBE, THE CONSTITIITIONAL PROTECOON OF INDIVIDUAL RIGHTS 

583 (1978) (In the arena offree expression, the role of "the judicial branch is to protect 
dissenters from a majority's tyrrany .... "). 
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nopolies. The fear is that, without regulation, communications 
empires would rise up and dominate public opinion, squelching 
pluralistic expression. To prevent this from occurring, numer
ous barriers have been erected.354 

The United States has applied the First Amendment theory 
that "the widest possible dissemination of information from di
verse and antagonistic sources is essential to the welfare of the 
public. "355 The Supreme Court has recognized that "the greater 
the number of owners in a market, the greater the possibility of 
achieving diversity of program and service viewpoints."356 

In pursuit of diversity, the U.S. has established a wide variety 
of structural regulations to ensure the greatest number of owners 
within the mass media. For example, newspapers are barred 
from owning a television station within their area of circulation; 
broadcasters cannot own cable television systems which serve 
their area of broadcast.357 Similarly, the F.C.C. has prohibited 
"duopolies," that is, two television, two FM or two AM stations 
which serve the same area and are owned by the same person.358 

In recent years, however, the presumption that diversity of 
ownership should be preferred over concentrated ownership has 
been attacked as an unnecessary inhibition of the "normal mech
anisms of the marketplace."359 In fact, Federal Communications 
Commission Chairman Mark Fowler has stated that those argu
ing for restrictions on concentration "should have to demon
strate that a limit on ownership bears a close relationship to an 
identifiable harm. "360 

As the Supreme Court has noted, however, "the possible ben
efits of competition do not lend themselves to detailed fore-

354 Law of July 29, 1982, supra note 2, art. 80. See also supra text accompanying notes 
343-45. 

355 Associated Press v. United States, 326 U.S. 1, 20 (1945). See also Terminello v. 
Chicago, 337 U.S. 1,4 (1949) ("The right to speak freely and to promote diversity of 
ideas and programs is. . . one of the chief distinctions that sets us apart from the totali
tarian regimes."). 

356 F.C.C. v. National Citizens Committee for Broadcasting, 436 U.S. 775, 795 
(1978). 

357 47 C.F.R. §§ 76.501(a), 76.636(c) (1983). The constitutionality of the ban on 
newspapers owning television stations which operate in the same market was upheld in 
F.C.C v. National Citizens Committee for Broadcasting, 436 U.S. at 802. ("The regula
tions are a reasonable means of promoting the public interest in diversified mass 
communications. . . . "). 

358 47 C.F.R. § 73.636(a) (1983). 
359 Fowler & Brenner, A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. 

207, 210 (1982). 
360 /d. at 246. 
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cast."361 Applying the Supreme Court's reasoning, the F.C.C. 
somewhat cursorily determined in a recent decision that even 
though the total number of speakers may decline, there are 
"public interest benefits from the multiple ownership of stations" 
on a regional and nationalleve1.362 Accordingly, the F.C.C. has 
eliminated rules which previously prevented common ownership 
of three television, AM or FM stations where two were located 
within 100 miles of each other and which discouraged ownership 
of three television stations or two VHF stations in the 50 largest 
television markets.363 

The problem with this momentum towards industry concen
tration can be seen in the rationale given for the F.C.C.'s aborted 
attempt to repeal its primary limitation on multiple ownership of 
broadcast stations, the 7-7-7 rule.364 The F.C.C. argued that lim
iting the number of different viewpoints expressed on television 
news would not limit "viewpoint diversity" because viewers 
"could tum to an alternative medium if they became dissatisfied 
with their current one."365 The alternatives, according to the 
F.C.C., include not only electronic communications such as radio 
and cable television, but newspapers, magazines and books.366 

However, the F.C.C. fails to recognize that a "satisfied" viewer is 
not necessarily a "well-informed" viewer. A person may well en
joy a news program, yet be unaware that important issues are 
being ignored. While "letting the market do it" may permit 
slanted appeals to majoritarian opinions and prejudices, "the 
'public interest' in broadcasting clearly encompasses the presen
tation of vigorous debate of controversial issues of importance 
and concern to the public. "367 

The F.C.C. is also misguided in its broad description of a 

361 F.C.C v. RCA Communications, 346 U.S. 86, 96 (1953) 
362 Repeal of the "Regional Concentration of Control" Provisions of the Commis

sion's Multiple Ownership Rules, 55 R.R. 2d 1389, 1398 (1984). See also Amendment of 
§ 73.3555 of the Commission's Rules Relating to Multiple Ownership of AM, FM and 
Television Broadcast Stations, 56 R.R. 859, 879-89 (1984) [hereinafter Amendment of 7-7-
7 Sule]. These benefits were said to include economies of scale and permitted success
ful station owners to own more stations. 

363 Amendment of 7-7-7 Rule, supra note 362, at 882-83. 
364 [d. at 865. This proposal was rescinded in Amendment § 73.3555 of the Com

mission's Rules Relating to Multiple Ownership of AM, FM and Television Broadcast 
Stations, 56 R.R. at 887 (1984), in response to heavy Congressional opposition. E.g., 
Wirth, Why the "Rule of 12" Hurts Competition, N.Y. Times, Aug. 26,1984, Sec. 3, at 2, col. 
3. 

365 Amendment of 7-7-7 Rule, supra note 362, at 865. 
3661d. 
367 Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 385 (1969). 
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competitive "market" for news and information. Television to
day has no real competition. The Supreme Court has recognized 
that "the broadcast media have established a uniquely pervasive 
presence in the lives of all Americans. "368 In fact, a study cited 
by the F.C.C. itself showed that 64% of Americans list television 
as their primary source of news.369 

A final error in the F.C.C.'s analysis is that it undervalues "the 
'public interest' in diversification of the mass communications 
media."370 We must return to the fundamental principle that, in 
the words of the French law, citizens "are entitled to free and 
pluralistic audio-visual communication."371 This right is pre
mised on the belief, central as well to the First Amendment, that 
the truth is more likely to come from several speakers than from 
one.372 As the F.C.C. stated itself in 1970: 

Weare of the view that 60 different licensees are more 
desirable than 50, and even 51 are more desirable than 50. 
In a rapidly changing social climate, communication of 
ideas is vital. If a city has 60 frequencies available but they 
are licensed to only 50 different licensees, the number of 
sources for ideas is not maximized. It might be the 51st 
licensee that would become the communication channel 
for a solution to a severe local social crisis. No one can say 
that present licensees are broadcasting everything worth
while that can be communicated.373 

One aspect of French regulation of telecommunications 
which has particular relevance to the U.S. is the mandated divi
sion between the infrastructure of a communications network 
and the programs and services carried on that network.374 This is 

368 F.C.C. v. Pacifica Foundation, 438 U.S. 726, 748 (1978). 
369 The Commission, in describing why the survey results totaled over 100% (in 

addition to the 64% who listed television, 18% listed radio as their primary news source 
and 44% listed newspapers), stated that it "implies that many people actually use more 
than one medium as a news source." [d. However, it does not imply that they use more 
than one medium as a news source for news on the same topic. For example, a local news
paper may be the source of local news, while network television is the source for na
tional and world news. Thus, there is not necessarily "competition" between these news 
sources. 

370 F.C.C. v. National Citizens Committee for Broadcasting, 436 U.S. 775, 799 
(1978). 

371 Law of July 29, 1982, supra note 2, art. 2. 
372 The First Amendment "presupposes that right conclusions are more likely to be 

gathered out of a multitude of tongues, than through any kind of authoritative selection. 
To many this is, and always will be, folly; but we have staked upon it our all." Associated 
Press v. United States, 52 F. Supp. 366, 372 (S.D.N.Y. 1943), aifd, 326 U.S. 1 (1945). 

373 Matter of Rules Relating to Multiple Ownership, 22 F.C.C.2d 306,311 (1970). 
374 See supra text accompanying notes 369-70, 447-70. 
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especially applicable to cable television. Recognizing both the 
inherent differences between the "container" and its "contents" 
and the need to divide responsibility for this important means of 
communication, the French have established a system in which 
different groups have responsibility for laying the wires and se
lecting the programming. 

In the U.S., by contrast, the cable television operator controls 
both the infrastructure and the programming.375 Thus, the cable 
operator, who is given a license by the city or state government 
to build what will be the only cable system in a particular area, 
also has the freedom to decide, unilaterally, which programs will 
and will not be carried over each of the 36, 54 or 70 channels on 
the system.376 As one commentator has observed: 

A cable system is a mixture of pluralism and monopoly. It 
has elements of each. It'has numerous channels that can 
be programmed by many separate producers. Video pro
duction is an intensely competitive business. However, 
one element of the cable system is a bottleneck monopoly, 
namely the physical cable. . . . From a social point of 
view, the promise of cable lies in the pluralism made possi
ble by its unlimited number of channels. From the 
programmer-cablecaster's point of view, this may be its 
horror. A program producer gains from the limitations on 
compeition that compel vast audiences, because of the lack 
of alternatives, to watch programs of moderate interest. 
But for the society, the advantage of cable is that it can 
create for video that kind of diversity that exists in print.377 

When the cable operator in control of the bottleneck facility is 
also the programmer, the conflict between the societal interest in 
diversity and the programmer's interest in maximizing the share 
of the viewing audience intensifies. For example, the four largest 
services offering pay programming to cable operators serve 90% 
of pay subscribers and are owned by the three largest cable oper
ators.378 These operators have a particular economic interest in 

375 See, e.g., Nadel, COMCAR: A Marketplace Cable Television Franchise Structure, 20 
HARV.J. ON LEGIS. 541, 54749 (1983). 

376 Of the more than 4,200 cable television systems in operation, fewer than ten 
compete with another cable system for subscribers. Dawson, How Safe Is Cable's Natural 
Monopoly?, CABLEVISION, June 1, 1981, at 340. Cable television has been alternately 
termed a "natural monopoly," Community Communications Co. v. City of Boulder, 660 
F.2d at 1379, and a "natural oligopoly," Meyerson, The First Amendment and the Cable 
Television operator: An Un protective Shield Against Public Access Requirements, 4 COMM/ENT LJ. 
1, 10 (1981), 

377 I. POOL, TECHNOLOGIES OF FREEDOM 168-72 (1983). 
378 Home Box Office (the largest pay movie service, with 13,500,000 subscribers) 



Lessons from the French Communications Law 143 

limiting competition to their programs, and hence in limiting the 
diversity of programs available on their systems. 

The Supreme Court has noted that "evidence of specific 
abuses by common owners is difficult to compile."379 In the rela
tively short history of cable television, however, there have been 
numerous examples of just such abuses. For example, when 
cable companies have instituted pay movie services, they have 
frequently first removed competing movie services from their 
systems.380 Similarly, one cable operator refused to carry a chan
nel offering 24-hour news, not because of a lack of subscriber 
interest, but so that it could offer its own news channel in
stead.381 These anti-competitive impulses would not exist if 
there were a clear division between the cable network and the 
cable network's programming. If the cable operator did not con
trol programming, it would have a strong economic incentive to 
offer the most diversified programming possible in order to best 
compete.382 

In 1984, Congress created a modest division. The Cable 
Communications Policy Act of 1984 permits the cable operator 
to control most of the channels on the system, but reserves some 
channels for those not affiliated with the operator.383 Any cable 
system with 36 or more channels must lease a set percentage of 
those channels to non-affiliated programmers.384 Additionally, 

and Cinemax (the fourth largest service, with 2,700,000 subscribers) are owned by 
American Television and Communications Corp. (the country's second largest cable tel
evision operator). The second and third largest pay services, Showtime and The Movie 
Channel (with 5,000,000 and 3,100,000 subscribers respectively), are owned jointly by 
the sixth and tenth largest cable television operators, Warner Amex Cable Communica
tions, Inc. and Viacom Cablevision. See Cable Service Subscriber Count, CABLEVISION, July 
16, 1984, at 62; Top 100 Cable MSO's, CABLEVISloN,June 11, 1984, at 222. 

379 National Citizens Committee for Broadcasting, 436 U.S. at 797 (quoting FCC v. 
RCA Communications, 346 U.S. 86, 96 (1953». 

380 When the Times Mirror Cable TV, Inc., the sixth largest cable television opera
tor, started its own movie service, Spotlight, it removed Home Box Office and Showtime 
from its systems. See In the Matter of Cable Leased Channel Access on the New, Large 
Capacity Systems, Petition of Henry Geller & Ira Baron before the Federal Communica
tions System, 10 (Oct. 9, 1981) [hereinafter cited as Petition of Geller & Baron]. 

381 See Nadel, supra note 375, at 548, n. 40. Similarly, when Cable News Network 
(CNN), in an attempt to get cable subscribers to ask their cable systems to carry CNN, 
offered a day of programming on another channel, more than a dozen cable systems 
blocked out that channel for the day. See Petition of Geller & Baron, supra note 381, at 
11. 

382 See I. POOL, supra note 377, at 175-76. 
383 47 U.S.C. §§ 601-12 (1982). 
384 If a system has between 36 and 54 activated channels, the cable operator must 

set aside 10% of those channels (channels whose use is mandated by federal law for 
carriage of broadcast signals are subtracted from the base number of channels). Opera
tors of systems with more than 55 activated channels must set aside 15% of such chan-



144 STANFORD JOURNAL OF INTERNATIONAL LAw 

the cities which grant cable franchises are permitted to require 
that other channels be set aside for the public on a "first come, 
first serve" basis (so-called "public access").385 The cable opera
tor is not permitted to exercise any editorial control over any 
programming on either type of channel. 386 

The cable access requirements supplant the power of the sin
gle entity who manages the infrastructure to control all of the 
system's programming and create instead a right for many pro
grammers to offer their services. The Cable Act creates a con
tent-neutral, structural regulatory scheme designed to increase 
diversity in programming.387 Accordingly, the Act furthers the 
interests of the First Amendment by presupposing that "right 
conclusions are more likely to be gathered out of a multitude of 
tongues, than through any kind of authoritative selection."388 

This type of structural regulation which increases the number 
of speakers without silencing any speaker or regulating content, 
should be encouraged.389 As the Supreme Court has held: "It is 
the purpose of the First Amendment to preserve the uninhibited 
marketplace of ideas in which truth will ultimately prevail, rather 
than to countenance monopolization of that market, whether it 
be by the government itself or a private licensee."390 

Without denigrating the need to prevent private monopolies, 
however, it is fair to say that the French experience underscores 
the wisdom of the U.S. Supreme Court's dualistic warning. The 
history of French telecommunications law demonstrates unmis
takably that government, however well-intentioned, simply can
not resist the temptation to control communications if given the 
opportunity.391 One obvious remedy for government interfer
ence with communications is to establish a watchdog agency. 

nels, and systems with more than 100 channels must include the must-carry channels in 
their base number. [d. § 612. 

385 [d. § 611. 
386 /d. §§ 611(e), 612(c)(2). According to the legislative history of the Act, "[w]ith 

regard to the access requirement, cable operators act as a conduit." H.R. Rep. No. 98-
934, 98th Cong., 2d Sess. 35 (1984). 

387 See National Citizens Comm. for Broadcasting, 436 U.S. at 801-02. 
388 United States v. Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943), aifd, 

326 U.S. 1 (1945). 
389 See Price, Taming Red Lion: The First Amendment and Structural Approaches to Media 

Regulation, 31 FED. COM. L.J. 215, 222 (1979) ("[A] structural approach is preferable to 
an approach to diversity which involves content regulation.") 

390 Red Lion Broadcasting Co., Inc. v. Federal Communications Commission, 395 
U.S. 367, 390. 

391 See supra text accompanying notes 311-14. See also D. GRAY & C. GRANT, supra 
note 38, at 97. 
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The Federal Communications Commission in the United States 
and the High Authority in France both serve this function.392 

They both police the ainvaves to ensure that broadcasters oper
ate in a manner which serves the public interest. Both the Com
missioners and the "nine sages" of the H.A. are, however, 
appointed by those holding political power.393 This selection 
process, therefore, raises the continuing specter of political inter
ference with the operations of private radio and television sta
tions. As Professor Mark Yudof asked: "Can the 'referee' be fair
minded when it has such an interest in the outcome of the 
process ?"394 

The relationship between the President of the United States 
and the F.C.C. ensures a unity of interests between the "referee" 
and the executive branch. The F.C.C. commissioners are ap
pointed for seven-year terms by the President, who also selects 
the chairman.395 Appointees are not only likely to share the views 
of the person who appointed them, "they may also feel a sense of 
loyalty to the President."396 Moreover, those selected by a for
mer President but who wish to continue and serve another term 
"must remember that they are also reappointed by the 
President.' '397 

Once the F.C.C. has been "influenced" by those in political 
power, it is quite easy for the F.C.C. to "influence" the decisions 
of broadcasters. The F.C.C. has the power to either deny a re
newal or revoke any license.398 In the words of one broadcaster: 
"W l' d' b th FCC "399 e lVe or Ie... y e . . . gun. 

392 For example, both the F.C.C. and H.A. license private broadcasters. Compare 47 
U.S.C. § 301 with Art. 17 of the Law of July 29, 1982, supra note 2. Both can revoke 
licenses if the station operator fails to comply with the agency's requirements. Compare 
47 U.S.C. § 312 with Art. 83 of the Law of July 29, 1982, supra note 2. While the F.C.C. 
regulates "as public convenience, interest, or necessity requires," 47 U.S.C. § 303, the 
H.A. is charged with "safeguarding the independence" of the public service and secur
ing "the free and pluralistic expression of ideas," Law of July 29, 1982, supra note 2, arts. 
12,82. 

393 See 47 U.S.C. § 154(a); Art. 23 of the Law of July 29, 1982 supra note 2. See also 
An II, supra note 198, at 15 (describing H.A. members as "nine sages"). 

394 M. YUDOF, WHEN GOVERNMENT SPEAKS 93 (1983). 
395 47 U.S.C. § 154(a). The current chair of the Corporation for Public Broadcast

ing was "a leading campaign organizer" for the President. Reagan Aide Heads Public 
Broadcasting, N.Y. Times, Sept. 22, 1984, at AI, col. 3. 

396 R. ELLMORE, BROADCASTING LAw AND REGULATION 26 (1982). 
397 !d. An additional source of potential influence is the power held by the White 

House over the F.C.C.'s budget. Thus, in 1971, the F.C.C. was forced to negotiate with 
the White House for its funding after the Office of Management and Budget "temporar
ily withheld more than a million dollars of the F.C.C.'s budget ...• " !d. at 27. 

398 47 U.S.C. §§ 3.07(d), 312(a). 
399 Bazelon, The First Amendment and the "New Media ": New Directions in Regulating Tele-
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This power is not merely theoretical. Not only did the Nixon 
Administration threaten the licenses of stations which did not 
represent the Administration's views, but there was actually dis
cussion of attacking the broadcast licenses held by the Washing
ton Post in retaliation for the newpaper's Watergate 
investigation.40o 

Even in the absence of such obvious abuse of power, there is 
something unseemly about a commission, appointed by or be
holden to a President, sitting in judgment of the fairness of the 
coverage of that President's re-election campaign. For example, 
in 1964 the F .C.C. ruled that candidate Barry Goldwater did not 
have the right to respond to an address by President Johnson on 
international affairs which was broadcast less than a month 
before the presidential election.401 The Supreme Court declined 
to review this decision over the dissent of Justices Goldberg and 
Black, who said that the limited statutory exceptions to the equal 
time rule "do not appear to apply to the address."402 

In 1979, the F.C.C. was again forced to rule on an incumbent 
President's campaign.403 President Carter's campaign committee 
had sought to purchase time on the three commercial networks 
during December 1979. The networks refused, saying that they 
would sell time to candidates only in the actual year of the elec
tion. The F.C.C. ruled 4-3 in favor of the President and ordered 
that time be made available to his campaign. One of the dissent
ing commissioners stated that the ruling "substitutes the Com
mission's judgment for the broadcaster's own good faith 
interpretation of candidate requests and his response thereto. 
Such governmental intrusion is unwarranted, is illegal and, I fear, 
will come back to haunt the Commission and the public again 
and again. "404 

communications, 31 FED.CoM.LJ. 201, 206 (1979). With some notable exceptions, see infra 
text accompanying notes 406-10, the F.C.C. has generally refrained from even moderate 
oversight of programming decisions. See Fowler & Brenner, supra note 359, at 231 
("[T]he Commission's regulation has rarely been overbearing."). 

400 See Price, supra note 389, at 225, n.47. 
401 Republican National Committee (letter from the F.C.C. to Chairman Dean Burch), 3 

R.R.2d 647 (1964). 
402 Goldwater v. F.C.C. 379 U.S. 893, 895 (1964) (Goldberg,]. dissenting). 
403 In re Complaint of Carter-Mondale Presidential Committee, Inc. against the 

American Broadcasting Company, Columbia Broadcasting System and National Broad
casting Company Television Networks, 74 F.C.C. 2d 631 (1979), affd sub. nom. Columbia 
Broadcasting System v. F.C.C., 453 U.S. 367 (1981). This case involved the interpreta
tion of the requirement that stations allow "reasonable access" for federal candidates. 
47 U.S.C. § 312(a)(7). 

404 74 F.C.C. 2d at 682 (dissenting statement of Commissioner Washburn). 
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Another potential government intrusion in the arena of polit
ical speech is the Fairness Doctrine, which requires broadcasters 
to provide adequate time for discussion of public issues and to 
afford a "reasonable opportunity" for contrasting viewpoints.405 

A related rule, the personal attack rule, requires broadcasters to 
afford individuals a "reasonable opportunity" to respond to 
broadcast attacks on their honesty, character or integrity.406 The 
F.C.C. has called for the repeal of these rules, arguing that they 
offend First Amendment values because under them broadcast
ers can be forced to relinquish valuable air time as a result of the 
content of their programming.407 Conversely, others have con
tended that these rules should be retained because they protect 
the viewer's First Amendment interest in maintaining a market
place of ideas and in receiving diverse viewpoints.408 

Again, the U.S. could learn from the French experience. In 
France, the concept of a right to respond to personal attacks in 
broadcasts is considered "necessary for the protection of public 
and private liberty."409 The French right to respond to broad
casts is basically an extension of the right to respond to the writ
ten press which was codified in 1881.410 This right, which did not 
require that the government or judiciary rule on the content of 
the newspaper publication before the individual could respond, 
has been hailed in France as "an excellent law which established 
a reasonable balance between the freedom of thought and the 
rights of others."411 

In contrast, the Fairness Doctrine goes against the grain of 
American regulatory tradition, which holds that "liberty of the 
press is in peril as soon as the government tries to compel what is 

405 Broadcast Procedural Manual, 49 F.C.C.2d 1,9-13 (1974). The Fairness Doctrine 
was ratified by Congress in 1959. Red Lion Broadcasting Co., Inc. v. Federal Communi
cations Commission, 395 U.S. 367, 385 (discussing 47 U.S.C. § 3.15(a». 

406 47 C.F.R. § 73.1920 (1984). The personal attack rule does not apply to most 
statements made about candidates during election campaigns and bona fide news pro
grams. 47 C.F.R. § 73.1920(b). 

407 Notice of Proposed Rulemaking In Re Repeal or Modification of the Personal Attack and 
Political Editorial Rules, 48 Fed. Reg. 28295, 28301 (June 21, 1983). 

408 See e.g. F. ROWAN, BROADCAST FAIRNESS 153 (1984). Accord Red Lion Broadcast
ing Co., Inc. v. Federal Communications Commission, 395 U.S. 367, 390. ("It is the 
right of the public to receive suitable access to social, political, esthetic, moral, and other 
ideas and experiences which is crucial here."). 

409 Bouissou, supra note 24, at 1196. In France, this right is contained in Art. 6 of 
the Law of July 29, 1982. Supra note 2. 

410 See supra text accompanying notes 137-44. 
411 Toulemon, supra note 100, at 393. Despite the existence ofa right to respond to 

newspaper criticism, "[p]eople exercise this right surprisingly rarely .... " I. POOL, 
supra note 377, at 133. 
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to go into the newspaper."412 Thus, the Supreme Court struck 
down a Florida statute requiring a newspaper to give a political 
candidate equal space to respond to criticism by the paper.413 
The Court ruled that the law unconstitutionally permitted the 
government to intrude into the editorial process of the newspa
per: "It has yet to be demonstrated how governmental regulation 
of this crucial process can be exercised consistent with the First 
Amendment guarantees of a free press as they have evolved to 
this time."414 

The Fairness Doctrine does permit government regulation of 
broadcasters' editorial processes. Justice Douglas argued that it 
"puts the head of the camel inside the tent and enables adminis
tration after administration to toy with TV or radio in order to 
serve its sordid or its benevolent ends."415 

There is now a new danger of government intrusion into the 
editorial process: the FCC has ruled for the first time that other 
government agencies are to be permitted to file Fairness Doc
trine complaints alleging that a broadcaster has been unfair to 
them.416 This decision arose out of an F.C.C. ruling on a com
plaint by the Central Intelligence Agency against a news broad
cast alleging CIA participation in plots to assassinate American 
citizens.417 Although the CIA's complaint was rejected, it 
presented the unsettling spectacle of a government agency sitting 
in judgment of the truthfulness and fairness of news reporting 
about a sister agency. As the Supreme Court has warned, any 
governmental action which raises "the possibility that a good
faith critic of government will be penalized. . . strikes at the very 
center of the constitutionally protected area of free expres
sion."418 The F.C.C. should refuse to hear any complaint by gov
ernment agencies about reporting on government operations. 
The ability of the government to use its own agency to silence 

412 Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 261 (1974) (White, J. 
concurring) (quoting Z. CHAFFEE, 2 GOVERNMENT AND MAss COMMUNICATIONS 633 
(1947». 

413 !d. 
414 !d. 
415 Columbia Broadcasting System, Inc. v. Democratic National Committee, 412 

U.S. 94, 154 (1973) (Douglas, J. concurring). 
416 Complaint of Central Intelligence Agency against American Broadcasting Com

panies, Inc., Staff Ruling, F.C.C.2d 1 (Jan. 1985). 
417 Jd. 
418 New York Times Co. v. Sullivan, 376 U.S. 254, 292 (1964) (holding that an "im

personal attack on governmental operations" cannot be the basis for a libel judgment in 
favor of the government official responsible for the operations.). 
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critics, "because of the restraint it impose[s] upon criticism of 
government and public officials, [is] inconsistent with the First 
Amendment. "419 

It should not be necessary, however, to scrap all regulation of 
broadcasting in order to protect the Commission from political 
influence. One possible solution is suggested by the plan pro
posed by the Moinot Commission for the H.A.: have the in
dependent judiciary appoint those who oversee broadcasting.420 

Although this recommendation was not adopted in France, the 
U.S. might consider such an approach. 

Congress does have the constitutional authority to give the 
power of appointment to "the Courts of Law."421 The commis
sioners could be selected either by the Chief Justice or by a lower 
court, such as the D.C. Circuit Court of Appeals, which already 
has appellate jurisdiction over the F.C.C.422 Those selected as 
commissioners could either be federal judges, protected by life
time tenure, or others who could be granted that protection. 

Such an appointment system would help insulate the F.C.C. 
from the influence of politicians who are subject both to the 
F.C.Co's regulation and its desire to affect the way their oppo
nents are regulated. Judicial appointment ofF.C.C. commission
ers would not be a panacea but, as one French proponent of the 
plan stated, it would ensure "a substantial degree of indepen
dence from direct political control. "423 

The need for this independence has sometimes been underes
timated by Americans. For example, Judge David Bazelon has 
observed that this country "has never examined closely the prob
lem of governmental propaganda. We tend to think that propa
ganda is confined to communist or fascist dictatorshipso"424 

419 !d. at 276. See also City of Chicago v. Tribune Co., 307 Ill. 595, 610, 139 N.E. 86, 
91 (1923): "[I]t is better that an occasional individual or newspaper that is so perverted 
in judgment and misguided in his or its civic duty should go free than that all. . . citi
zens should be put in jeopardy of imprisonment or economic subjugation if they venture 
to criticize an inefficient or corrupt government." 

420 See supra text accompanying notes 187-88. 
421 U.S. CONST. art. II, § 2, d. 2 ("[T]he Congress may by Law vest the Appoint

ment of such. . . Officers, as they think proper, in the President alone, in the Courts of 
Law, or in the Heads of Departments.) See also Rice v. Ames, 180 U.S. 371 (1901) (up
holding power of Congress to confer on district judges the power to appoint extradition 
commissioners). 

422 47 U.S.C. § 402(b). 
423 New Broadcasting Law, supra note 196, at 7. See also R. ELLMORE, supra note 396, at 

26 ("Perhaps extending the term of office for commissioners or giving them the status of 
federal judges would lessen the outside pressures on them."). 

424 Bazelon, supra note 399, at 211. 
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Since the end of World War II, however, the democratically 
elected French goverpment has supervised, influenced and domi
nated the news and information broadcast over the public service 
channels under its controls. 

The American belief that "it can't happen here" is amply il
lustrated by the recent Supreme Court decision in F. C. C. v. 
League of Women Voters of Califomia.425 In that case, the Court 
struck down as unconstitutional a law prohibiting noncommercial 
educational broadcasting stations from editorializing if they re
ceive any funds from the Corporation for Public Broadcasting 
(CPB).426 Despite the fact that the CPB board is appointed by 
the President and that the board disperses federal funds to non
commercial stations, the Court found adequate legal safeguards 
in the CPB statute which "substantially reduce" the risk of gov
ernmental interference with the editorial judgment of local sta
tions.427 Thus, the offending part of the law was an unnecessary 
and superfluous restriction of First Amendment guarantees. In 
examining the legislative history, the Court pointed out that "as 
the House Committee Report frankly admits, [the ban on editori
alizing] was added not because Congress thought it was essential 
to preserve the autonomy of local stations, but rather 'out of an 
abundance of caution.' "428 

Many of the protections against government interference 
cited by the Court, however, have already been implemented in 
France and have proved incapable of preventing government in
terference. For example, the first safeguard described by the 
Court is the "bipartisan" nature of the CPB's board of direc
tors.429 Although the President selects the entire board, there is 
a limit to how many members can come from one party.430 The 
French public service companies, however, are guaranteed even 
greater bipartisan character, as members of both houses of Par
liament, as well as several other groups, select the boards of 

42.!? 104 S.Ct. 3106 (1984). 
426 The CPB is authorized to "make grants to public telecommunications entities, 

national, regional, and other systems of public telecommunications entities, and in
dependent producer and production entities, for the production or acquisition of public 
telecommunications services to be made available for use by public telecommunications 
entities .... " 47 U.S.C. § 396(g)(2)(B). 

427 F.C.C. v. League of Women Voters of Cali fomi a, 104 S.Ct. 3106, 3123. 
428 /d. at 3121 (quoting H.R.Rep. No.572, 90th Cong., 1st Sess. 20 (1967». 
429 /d. at 3122. 
430 47 U.S.C. § 396(c)(I). There are ten members of the Board of Directors, but no 

more than six can come from the same political party. 
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directors.431 

A second safeguard, according to the Court, is the "defined 
objective criteria" for the distribution of funds to local sta
tions.432 The Prime Minister of France is required to follow 
equally "objective" criteria in allocating funds to the public ser
vice channels.433 An additional protection cited by the Supreme 
Court is that, according to statute, the CPB is "required to ad
here strictly to a standard of 'objectivity and balance' in disburs
ing federal funds to local stations.434 The French public service 
organizations are also required by statute to ensure the "honesty, 
independence and pluralism of information," and to do so "in a 
context of respect for the principles of pluralism and equality be
tween cultures, beliefs and schools of thought and opinion."435 

One conclusion that can be drawn from the French experi
ence is that the enumerated safeguards are incapable of guaran
teeing that a' government can not intervene in communications. 
There are no French counterparts to many of the safeguards 
found in the American public broadcasting system, namely the 
large number of public radio and television stations in America 
and the fact that CPB funds amount to less than one-quarter of 
the total income for these stations.436 These protections do in
deed help insulate local public broadcasters from undue influ
ence by the Federal Government. Nonetheless, as Justice 
Stevens noted in his dissent in League of Women Voters: "Congress 
enacted many safeguards because the evil to be avoided was so 
grave."437 The "abundance of caution" described in the House 

431 See supra note 235. The H.A. is also "bipartisan," since three of its members are 
appointed by the President of the Senate, three by the President of the National Assem
bly, and three by the President of France. See supra text accompanying note 214. Just as 
a majority of the members of the H.A. can come from the political party in power, see 
supra text accompanying notes 303-04, so can a majority of the CPB's Board of Directors 
belong to the same political party as the President who appoints them. 

432 League of Women Voters of California, 104 S.Ct. 3106, 3123. The criteria cited 
by the Court leave room for the exercise of discretion by the CPB. For example, the 
CPB's formula for disbursing funds to local public television stations must be designed 
to "provide for the financial needs and requirements of stations in relation to the com
munities and audiences such stations undertake to serve .... " 47 U.S.C. 
§ 396(k)(6)(B)(i). 

433 The Prime Minister must consider the budget, needs and resources of each pub
lic service organization. Law of July 29, 1982 supra note 2, art. 63. See also supra notes 
218-19 and accompanying text. 

434 League of Women Voters of California, 104 S.Ct. 3106, 3122 (quoting 47 U.S.C. 
§ 3.96(g)(I)(A». 

435 Law of July 29, 1982, supra note 2, art. 5. See supra text accompanying notes 194-
95. 

436 League of Women Voters of California, 104 S.Ct. 3106, 3123, n.19. 
437 /d. at 3136 (Stevens, J., dissenting). 
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Report accurately reflects "[t]he quality of the interest in main
taining government neutrality in the free market of ideas."438 

The current system of public broadcasting creates a danger 
beyond attempts by the Federal government to interfere with a 
free market of ideas. In its present condition, public broadcast
ing faces the possibility of abuse by state authorities. At least 
two-thirds of the public broadcasting licensees are directly tied to 
state and local government, either through state public broad
casting authorities appointed by the governor, state universities 
and educational commissions, local school boards or municipal 
authorities.439 These stations, controlled by local government, 
also have the power to slant news coverage. For example, in 
1981, a New Jersey programming authority, funded in large part 
by the State Legislature, decided to present a debate among the 
leading gubernatorial candidates running in the primary elec
tion.440 Because 21 candidates were running, the authority de
cided to limit the debate to only those ten with the best chance of 
winning. While the New Jersey Supreme Court eventually up
held the New Jersey programming authority's action as a legiti
mate exercise of editorial discretion,441 the incident shows how 
easily a state programming agency can become involved in a state 
election in which the government appointees running the agency 
may well have had more than a passive interest. 

The Supreme Court has not yet promulgated a standard for 
evaluating the constitutionality of editorial decisions made by 
governmental station operators. In one of its last en bane deci
sions before being divided into two circuits,442 the Fifth Circuit 
Court of Appe~s offered such a standard whereby the govern-

438 !d. at 3133 (Stevens. j., dissenting). A recent decision of the Supreme Court 
reflecting this "quality of interest" is Minneapolis Star and Tribune Co. v. Minnesota 
Commissioner of Revenue, 103 S.Ct. 1365 (1983). In that case, the Court struck down a 
special tax on newspapers without a showing of an improper legislative motive or even 
that newspapers would be forced to pay a higher tax than other businesses. The Court 
warned that "the very selection of the press for special treatment threatens the press not 
only with the current differential treatment, but with the possibility of subsequent, differ
entially more burdensome treatment. Thus, even without actually imposing an extra bur
den on the press, the government might be able to achieve censorial effects .... " 103 
S.Ct. 1365, 1374 (emphasis in original). 

439 League of Women Voters of California, 104 S.Ct. 3106, 3125, n.22. 
440 McGlynn v. New Jersey Public Broadcasting Authority, 88 NJ. 112,439 A.2d 54 

(1981). 
441 !d. 
442 The Fifth Circuit was divided into the Fifth and Eleventh Circuits as of October 

1, 1981. Fifth Circuit Court of Appeals Reorganization Act of 1980, Pub.L.No.96-452, 
94 Stat.1994 (1980). The judges of the circuits, though, were to treat all cases under 
consideration at that time as if the circuit had not been divided. 
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ment television operators had the "same rights and obligations 
to make free programming decisions as their private 
counterparts. "443 

The Fifth Circuit decision upheld the actions of two state 
agencies in reversing initial staff decisions to show a program en
titled "Death of a Princess." The show, which dealt with the "ex
ecution for adultery of a Saudi Arabian princess and her 
commoner lover," was rejected by the two stations out of fear of 
the reaction of the Saudi government.444 The court denied that 
this rejection was censorship in violation of the First Amend
ment: "A general proscription against political programming de
cisions would clearly be contrary to the licensee's statutory 
obligations, and would render virtually every programming deci
sion subject to judicial challenge."445 The court concluded that 
the proper remedy was to be found with the F.C.C., which was 
empowered to decide whether the programs of all broadcasters, 
private or governmental, met the minimum standards of fairness 
required by the Communications Act.446 

As one of the dissenting opinions points out, however, the 
F.C.C. will defer to the discretion of its licensees in all but ex
treme cases: "Because the FCC does not distinguish between 
private and public broadcasters in its regulation of the ainvaves, 
it provides no protection from the kind of state censorship al
leged in these cases."447 Another dissenting judge proposed a 
reasonable test for evaluating editorial decisions of public broad
casters. Under this test, a government programmer who decided 
whether to present a program based not on its content and 
"value" but on the agreement or disagreement of the govern
ment with its viewpoint, would be held to violate "the First 
Amendment requirement of neutrality."448 

Absent this neutrality, the "intrusive editorial thumb of Gov-

443 Muir v. Alabama Educational Television Commission, 688 F.2d 1033, 1041 
(1982), ccrt. denied, 460 U.S. 1023 (1983). One station, run by the Alabama Educational 
Television Commission, was largely funded through state legislative appropriations. 
The other station was run by a public university, the University of Houston. 

444 !d., 688 F.2d at 1036. The University of Houston official who decided not to run 
the program issued a press release explaining that the program was canceled because of 
"strong and understandable objections by the government of Saudi Arabia at a time 
when the mounting crisis in the Middle East, our long friendship with the Saudi govern
ment and the U.S. national interests all point to the need to avoid exacerbating the 
situation." Id. at 1037. 

445 Id. at 1044. 
446 Id. at 1047. 
447 Id. at 1056-57 (Johnson, j., dissenting)(citations omitted). 
448 Id. at 1060 (Reavely, J., dissenting). 
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ernment," at both the federal and local levels, could be felt in the 
United States as it has been in France.449 There would be an 
ever-present danger that "pro-government views that are not ac
tually shared by [the broadcaster] will be parrotted to curry favor 
with its benefactor," the government.450 The possibility would 
exist that all news coverage would be slanted by "the insidious 
evils of government propaganda favoring particular points of 
view."451 

Thus, the ultimate lesson for Americans to learn from France 
may be that, while government needs to play a critical role in 
establishing a diversified and pluralistic system of communica
tions, every precaution must be taken to ensure that government 
is never given the chance to reward and punish speakers for 
statements which please or annoy those in power. We must al
ways protect what Justice Stevens terms "the overriding interest 
in forestalling the creation of propaganda organs for the 
Government. "452 

VI. CONCLUSION 

The regulation of mass communications poses unique risks 
and dangers. What is being regulated is not the simple sale of 
goods and services but the dissemination of information to the 
public.453 With too little government supervision, small groups 
may come to monopolize the primary means of communication 

449 Columbia Broadcasting System v. Democratic National Committee, 412 U.S. at 
145 (Stewart,j., concurring). The majority in League of Women Voters o/California noted 
that another area where the Government potentially can intrude in public broadcasting 
is the programs funded directly by the CPB: "Such programs truly have the potential to 
reach a large audience and, because of the critical commentary they contain, to have the 
kind of genuine national impact that might trigger a congressional response or kindle 
governmental resentment." 104 S.Ct. 3106, 3124. The Court noted that when President 
Nixon vetoed a bill involving CPB funding, "the Administration was critical of certain of 
the best-known nationally distributed public affairs programs, such as 'Bill Moyer'sjour
nal' and 'Washington Week in Review,' which were regarded as too controversial." /d. 
n.21. 

450 League of Women Voters of California, 104 S.Ct. 3106, 3137, n.11 (Stevens,j., 
dissenting). 

451 /d. at 3133 (Stevens,j., dissenting). 
452 /d. at 3138 (Stevens,j., dissenting). 
453 As justice Frankfurter wrote, the press "has a relation to the public interest un

like that of any other enterprise pursued for profit. A free press is indispensable to the 
workings of our democratic society. The business of the press ... is the promotion of 
truth regarding public matters by furnishing the basis for an understanding of them. 
Truth and understanding are not wares like peanuts or potatoes. . . . The interest of 
the public is to have the flow of news not trammeled by the combined self-interest of 
those who enjoy a unique constitutional position precisely because of the public depen
dence on a free press. A public interest so essential to the vitality of our democratic 
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and, thus, the agenda and substance of the discussion of issues of 
public importance. Without adequate safeguards, however, the 
government itself may be able to influence or control the content 
of public debate. 

The history of France's audiovisual communications law may 
guide those in the United State to possible solutions to this quan
dary. Most important, understanding the French experience 
gives new appreciation to not only the difficulty, but also the ne
cessity, of properly defining, structuring and limiting the role of 
government in regulating the electronic media. 

government may be defeated by private restraints no less than by public censorship." 
Associated Press v. United States, 326 U.S. 1, at 28-29 (Frankfurter, J., concurring). 


