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legislature—namely, how institutions express intent—Searle’s analysis
lends itself handily to a conceptual understanding of how legislative
history expresses intent formulation. In sum, institutions express intent
by speech acts that initiate ongoing institutional facts, followed by
procedural stages in which conditional rights are conferred before final
action. That is what legislative history expresses.

Searle analyzes institutional intent formulation thusly. A speech act
initiates the institutional fact. “Typical events that create ongoing
institutional facts are . . . elections, marriage ceremonies . . . and openings
of parliaments. . . . These often, though not always, involve explicit
performative declarations, as, for example, ‘I declare the parliament in
session,” . . . [or] ‘I pronounce you husband and wife.””””! Once the
institution such as Congress starts by declaring itself in session, it then
moves toward producing a final speech act, such as a law, not in one leap,
but by “procedural steps” or “procedural stages.”**?

Searle discusses the stages in a multistage voting process. He does
not himself discuss the,steps for enacting a bill, namely, committee
reporting, passage by each chamber, and conference committee action.
But he does provide examples picked from the process of voting in the
election of a president. “Within institutions we can assign procedural
stages . . . . Here are some examples: Bill voted for Reagan{;] Clinton
was nominated the Democratic candidate for President.”*?’

Importantly, procedural stages—Ilike moving a legislative bill out of
committee, passing the bill in one chamber, reporting from conference, or
nominating a candidate—create “conditional rights.”*** Searle uses the
example of nomination of a candidate. “[Blecoming a Democratic [or
Republican] nominee gives the person so nominated certain rights and
responsibilities . . . . [I]t is a procedural stage on the road to becoming
President . . . .»** Whether the institution is a legislature or a political
party “[sJuch conditional rights and obligations are typical of institutional
structures.”® In a baseball game, “if a batter has one strike or three
balls, that does not so far give him any further rights or obligations, but it
establishes conditional rights and obligations: two more strikes and he is
out, one more ball and he is walked to first base.”**’

Drafting history, conference reports, and committee reports fit the
same model. Bills moving through these drafting and reporting steps,
like batters with one strike or three balls, acquire conditional rights taking
them nearer to passage. Procedural stages and conditional rights serve as
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the means for institutions to express intent. None of this depends upon a
group mind, or upon all members of the institution having a subjective
awareness of all these aspects. Another leading legal positivist in the
Austin/Hart tradition, Joseph Raz, does discuss the interpretive
expectations of the majority of legislators. While they vote on a bill
without knowledge of details, they do so with a concept of how to
determine the bill’s meaning, and that provides the institution’s own view
of its intention.**®

The analytic philosophy of performative utterances, and Searle’s
late-1990s work in particular, have now provided the concepts to describe
the collective intention of Congress in a way that frees us from the
problems of Radin and Arrow’s Theorem without losing us in the
metaphysical wilderness of indeterminate group minds. Note how the
analyst of how institutions produce speech acts, from Austin/Hart’® to
Scarle, takes us through the rule-based, structured internal procedural
steps by which drafts acquire what Searle calls “conditional rights.”

These concepts help answer the chief type of counter-example
sometimes used. Some argue against legislative history by pointing out
that there are stages in the drafting of legal pronouncements that have
causational significance but are not given interpretive weight. For
example, lawyers do not seek the drafts of judicial opinions to interpret
them, nor do they take testimony from Members or staff about their
thoughts or what happened during enactment. But using Searle’s
concepts, reporting in Congress has significance as a speech act of its
own as a procedural stage that confers conditional rights on a bill. The
institution recognizes and uses that stage, according it formal significance
and creating an elaborate public documentation process. Thus, unlike the
drafts of an opinon by a clerk or a judge or the mere thoughts of
Members, the procedural stage of reporting has a formal part in the
expression of collective intentions.

In sum, legislative history consists of the step-wise progress of
legislation, in which the text is adjusted by the decisions of a collective
intention. For an individual’s commands, the words of the command
(“sentence meaning”) carry forward the intention of the utterer
(“speaker’s meaning™). For an institutional utterer’s commands, like a
statute, the words carry forward the intention of the institution. That
collective intention does not reside solely, or even mostly, in an
awareness common to all participants. Participants in a preliminary stage

328. See Joseph Raz, Imtention in Interpretation, in THE AUTONOMY OF LAw:
Essays ON LEGAL Positivism 249 (Robert P. George ed., 1996).

329. Awstin took pains to explain that not only the final action, but also the stages
of the process, consisted of performative utterances, such as that we “amend,” “report,”
“pass,” “appoint conferees,” “adopt the conference report,” and “veto.” JL. AUSTIN,
supra note 290, at 156.
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know much in the course of conferring on the bill the conditional right to
proceed; nonparticipants may know little. At the moment of the final
vote to enact, very few may have in their awareness much of the
preliminary plans, rejected choices, pedigrees of text choices, and other
components of intent, but that does not deprive those intent-formulating
decisions of significance. The interpreting Supreme Court Justices who
want to know the original collective intention, without thereby violating
Arrow’s Theorem or indulging in metaphysical fictions, can study what
happened at those procedural stages the way society in general
understands the intent of institutions. Those Justices can read the
institutional history and write the seventeen opinions described before.

B. Political Theory: Looking at Congress in the 1990s

Having a viable reconceptualization of collective intention still
leaves much conceptual work for understanding the Court’s use of
legislative history in the late 1990s. From the analytical philosophy
aspect, we proceed to the political science aspect. Justice Scalia and
supporting textualists have an additional line of argument that
institutional intent amounts to impermissible self-delegation of
supplemental lawmaking power rather than intent expression. In
particular, they draw on the Chicago School’s critique of legislative
history, especially committee reports, as distorted by Members’ shilling
for interest groups rather than as fairly reflective of the will of the
chambers (or of the indirect decision of the public in elections). Hence,
not only does the nature of the legislature (the Radin/Arrow problem)
create the possibility that the detailed expressions in committee reports
do not reflect any collective intention; the distorting special interest
pressures on committees make this a practical and observable
likelihood.”*

Justice Scalia relied heavily on this argument to debate Justice
Stevens in Bank One Chicago. Faced with Justice Stevens’s resort to the
“busy” institution model, Justice Scalia drew on the example of self-
selected congressional committees like the Agriculture Committee
fronting for particular interest groups.”” When Justice Stevens argued
that the majorities of Congress choose to trust the details resolved in
committee reports, Justice Scalia responded that given the interest group
distortions of specialized committees, Congress would not agree to such

330. See Manning, supra note 4, at 685-86.

331. “Many congressional committees tend not to be representative of the full
House, but are disproportionately populated by Members whose constituents have a
particular stake in the subject matter—agriculture, merchant marine and fisheries, science
and technology, etc.” Bank One Chicago v. Midwest Bank & Trust Co., 516 U.S. 264,
279 (1996) (Scalia, J., concurring).
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committees’ reports as its collective intent when “those views need not be
moderated to survive a floor vote.”*

However, both the events of the 1990s and the current studies of
political scientists took some of the momentum out of the interest group
critique of institutional legislative history.’*® In the late 1980s and the
beginning of the 1990s during textualism’s ascent, the interest group
critique’s appeal® matched the conservative-populist critique of the
apparently entrenched majority party of the Congress. Discontent was
rife in various quarters, particularly in the House of Representatives, on
an array of entrenchment issues such as lack of congressional turnover or
term limits, problematic congressional ethics and perquisites,
subcommittee power,” then-high budget deﬁcits and congressional
refusal to curb regulation or to act on social causes.’

In the elections of 1992 and 1994, this discontent changed the face
of Congress.”™  Strikingly, the 1994 election not only turned a

332, Id at280.

1 think it quite unlikely that the House of Representatives would be ‘content to

endorse the views' that its Agriculture Committee would come up with if that

committee knew (as it knows in drafting committee reports) that those views

need not be moderated to survive a floor vote. And even more unlikely that

the Senate would be ‘content to endorse the views’ of the House Agriculture

Committee.

Id. at 279-80.

333. For a higher-level counter to interest group critiquing in general, see Thomas
Q. Sargentich, The Contemporary Assault on Checks and Balances, 7 WIDENER J. PuB. L.
231, 247-50 (1998); Thomas O. Sargentich, The Future of the Item Veto, 83 JowA L. Rev
79, 133-35 (1997).

334. It matched a similar critique in administrative law, “capture” theory, which
denies deference to administrative agencies because instead of regulating private sectors in
the public interest, they become captured by, and serve, those private sectors. As
Professor Merrill has tracked, “capture” theory supported various nondeferential
approaches for a time, yet, as part of larger movements in public thought, nondeferential
approaches to administrative agencies lost sway of late. See Thomas W. Merrill, Capture
Theory and the Courts: 1967-1983, 72 CHL-KENT L. REv. 1039 (1997).

335. In particular, Congress had gone through a reform phase strengthening
committees and subcommittees in the 1970s, spawning a new problem of “subcommitiee
government” that exacerbated the previous discontentment with entrenchment and special
interests. See, e.g., LEROY N. RIESELBACH, CONGRESSIONAL REFORM: THE CHANGING
MODERN CONGRESS (1994).

336. See, e.g., REMAKING CONGRESS: CHANGE AND STABILITY IN THE 1990s (James
A. Thurber & Roger H. Davidson eds., 1995). Whereas late-1930s approval of
congressional action on the New Deal supported the Court’s deferential acceptance of
legislative history, the early-1990s popular discontent with congressional entrenchment
fed textualism’s urgings to filter statute-reading through an “objectified” judicial
interpretive approach. Judge Easterbrook’s writings, cited above, express the link
between extreme non-romantic views of Congress and an anti-legislative-history
interpretive mode.

337. A combination of voluntary retirements in 1992 after the national wave of
discontent with the House Bank scandal and re-election defeats for incumbents two
elections in a row produced a high turnover in the membership. For the tie between the
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Democratic Senate into a Republican one (like the previous Senate-
changing elections of 1980 and 1986); much more notably it ended the
marathon record of twenty previous Democratic majorities in the House,
one of the longest runs of party success in the nation’s history. But in the
play of ideas, even staunch public choice theorists recognize that turnover
and change in congressional majority parties and committee chairs
undermines the entrenchment aspect of the interest group critique.
Changing the chairs of the congressional committees changed outcomes,
often to a large degree, without any necessary shift in interest groups.’*’
The limited voting divergence in practice between most committees
and their chambers, upon the magnitude of which the interest group
critique of legislative history depends, palls into insignificance compared
to the startling scale of swings in the chamber—synchronized with
swings at the committee level—during majority party flips in the House
as in 1994, For example, Professor Shepsle, even when heartily
condemning legislative history in writing Congress is a “They,” Not an
“It”, scoffed at interest group theory as inadequate “reductionism”**
when viewed in a context of party and chair changes. As an experienced
Congress-watcher, he simply pointed to the radical effects of chair
changes in the Judiciary Committees.>' In short, as mentioned earlier,

House Bank discontent and the changes in the House, see C. LAWRENCE Evans &
WALTER J. OLESzZEK, CONGRESS UNDER FIRE: REFORM POLITICS AND THE REPUBLICAN
MaJoriTy 35-38, 83 (1997).

338 Frankly, a skeptical political scientist might well worry more about the
interpretive “gap” between a conservative (or liberal) Justice in, say, the year 1995 and a
very different House at an enactment moment long before, rather than between committees
moving bills through their contemporaneous parent chambers.

339. Where Justice Scalia chose as his examples committees that do serve
particular interests, like the Agriculture Committee, Professor Shepsle noted that party
change radically altered other committees of much greater importance to the Supreme
Court, like the Judiciary Committee. Professor Shepsle iraced the changes in the Senate
Judiciary Chair, despite few changes in interest groups, from (conservative) Senator
Eastland (D-Miss.) in the 1970s, with an interlude of (liberal) Senator Kennedy (D-
Mass.), to {conservative) Senator Thurmond (R-S.C.) in the early 1980s, to (liberal)
Senator Biden (D-Del.) in the late 1980s. See Shepsle, Congress is a "They”, supra note
273, at 241 (“And yet, most Chicago School interest group theories would hardly have
noticed.”). As the author of the acclaimed statistical study on committee assignment,
KENNETH A. SHEPSLE, THE GIANT JIGSAW PUzzZLE: DEMOCRATIC COMMITTEE ASSIGNMENTS
IN THE MODERN HOUSE (1978), Professor Shepsle’s denigration of interest group theory as
inadequate “reductionism” carries weight.

340. Shepsle, Congress is a “They”, supra note 273, at 240.

341.  After all, committee membership ratios in the late 1980s and the 1990s
reflected the party ratios in the chambers, and the two parties made their committee
assignments in entirely independent systems, taking away some of the main potential
grounds for divergence. For a discussion of how change in the Congress from the 1970s
to the 1990s supported change in the political science theories of Congress, see Morris P.
Fiorina, Afterword (But Undoubtedly Not the Last Word), in POSITIVE THEORIES OF
CONGRESSIONAL INSTITUTIONS 307-10 (Kenneth A. Shepsle & Barry R. Weingast eds.,
1995).
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the 1992 and 1994 elections changed the static landscape on which
various critiques, including textualism, had developed their forward
thrust.

Moreover, political science researchers of the 1990s cast doubt on
the existence of a level of interest group distortion sufficient to make
legislative history generally misleading and unhelpful, a new
understanding that fits well with the Court’s acceptance of legislative
history when carefully selected under the Breyer-Stevens approach.
Political scientists found voting in most congressional committees did not
nearly diverge from voting in full chambers to the extent the interest
group critique might suggest. Rather, voting in most committees
matched, more or less, voting in their chambers; it took one of the
committees dealing with intensively regionalized interests (like the one
chosen as an illustration by Justice Scalia, the Agriculture Committee) to
get significant divergence.**

Furthermore, the interest group critique of legislative history
depended on more than systematic committee divergence in preferences
from the chamber. Textualist critics complain that legislative history
“bypasses” the Chadha-enforced requirements of full chamber voting,
bicameralism, and presentment.** But congressional step-wise
procedures mean that as in any institution, institutional action routinely
“bypasses” (in that sense) idealized versions of the bicameral processes.
That is, the full chambers do not, by voting, make the choices, but rather
they accept choices about details already made.>** Courts interpret the
choices actually made in Congress, not just the ones made by idealized
processes. For legislative history to give a distorted view, committee
reporting must diverge not from the idealized chamber, but from the
actual enactment process of the text. That level of distortion could occur,
but it would be an extreme form of distortion.** The question becomes,

342, See Forrest Maltzman & Steven S. Smith, Principals, Goals,
Dimensionality, and Congressional Committees, in POSITIVE THEORIES OF CONGRESSIONAL
INSTITUTIONS 260 (Kenneth A. Shepsle & Barry R. Weingast eds., 1995).

343.  See, e.g., Manning, supra note 4, at 707-26.

344. Notwithstanding bicameralism, congressional procedures allow conference
committees and standing committees to influence the enacted text in ways that do not
suggest anything distorted about legislative history. “The unrepresentativeness of
legislative committees is far less of a concern when committees report legislation than
when they kill it.” MikvAa & LANE, supra note 4, at 94. Virtually all statutory
interpretation (with the exception of the occasional interpretation of congressional
inaction, which the courts perform with special care anyway) concemns the situation where
the committees did not kill the legislation, and thus their influence over the text was not so
noteworthy.

345. For example, in the Bank One Chicago statute, a banking industry
component may well have gotten what it wanted out of a banking conference committee
that diverged from the ideal attitude of the full chambers. But the full chambers do not
make the choices on text; they enact the text as reported by the conference committee. See
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both for political science and for the Breyer-Stevens approach: How
much distortion comes in by using legislative history to interpret a law
when the legislative history was produced by the same institutional
process that produced the text? In other words, is legislative history
prone to distortion by interest groups, staff, or individual Members?

Political scientists of the 1990s have worked out new theories of the
institutional role of committees that downplay concerns about extreme
strategic distortion argued by the special interest critique. Of course,
political scientists have long discussed the “distributional” purpose: that
Members serve on committees, and perform committee activity, in order
to reap a benefit of procedurally increased influence over the legislation
going through their committee.**

However, Professor Krehbiel’s seminal work in 1991 established a
second, “informational” purpose in the system of deference to committee
reporting, which rapidly won acceptance in the field.**’ Each committee
influences the chamber’s action on legislation, not as its ill-gotten gain in
a distributional cartel, but because committees develop, use, and supply
superior information.

In this view, committees get influence not as a system of distortion
of the chamber’s preferences, but as system for providing, by specialized
and politically accurate reporting, information the chamber needs to
function amid uncertainty. For example, the most important signal during
committee reporting comes from the decision by the minority members
on whether to file dissenting committee reports. The full chamber views

TierFER, CONGRESSIONAL PRACTICE AND PROCEDURE, supra note 23, at 818 (“all or
nothing” rule that conference reports get adopted or rejected as a whole, and are not
subject to amendment). The Bank One Chicago Court did not succumb to serious
distortion in using the explanatory legislative history to understand the matching text, as
Justice Scalia argues, unless the conference committee wrote text that diverged markedly
from its explanatory statement. That is the test of whether the explanatory statement is so
distorted as not to be used.

346. In this view, committees get influence over the chamber as part of a system
for Members collectively to ensure their individual distributional reward from the interest
groups interested in individual committees’ jurisdictions. See, e.g, DAVID MAYHEW,
CoNGRESS: THE ELECTORIAL CONNECTION (1974). Looking at that as the only purpose of
committees allowed public choice critics of the 1980s to fear committees would
strategically use legislative history the way a cartel actively distorts pricing. This led to an
inconclusive anecdotal war between textualists and intentionalists, with textualists
contending distorted legislative history was rampant as befits the “distributional” purpose
of the committee system, and intentionalists citing the regular, nondistorted kind of
legislative history.

347. See gemerally KEITH KREHBIEL, INFORMATION AND LEGISLATIVE
ORGANIZATION (1991). For an application of informational theory to case studies of
legislative enactment, see STEPHEN D. VAN BEEK, POsT-PASSAGE POLITICIS, BICAMERAL
RESOLUTION IN CONGRESS (1995). To see how the political science field generally now
effectively balances the informational and distributional theories of committees, see
BURDETT LooMis, THE CONTEMPORARY CONGRESS 80-83 (1996). ‘
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those dissents as a source of politically accurate information leading to
amendments and floor fights.***

For our purposes, the 1990s by-play between the two current
political science explanations of the committee system augments the
concept of institutional legislative history in several respects. It
reinforces the respectful descriptions of legislative history by Justice
Breyer and other participants as the product of important, Member-
supervised efforts at resolving pertinent issues and narrowing the
controversies requiring floor votes** Admittedly, outlier committees
potentially make strategic use of legislative history,”*® and Justice Scalia,
as a Congress-watcher, appropriately picks the Agriculture Committee to
exemplify the existence of outlier committees. Nevertheless, the diverse
insights about the committee system as a whole provided by 1990s
political science suggest the viability, not the naiveté, of the institutional
intent theory.

More broadly, the varied 1990s explanations of committee
institutional roles reflect contemporary political science’s move away
from viewing the legislature as an imperfect marketplace of Member
preferences or interest group bidding. The Chicago School concluded
from the paradoxes of market models (Arrow’s Theorem) and the
potential for crude motivations (interest group critique) that the
legislature is too paradoxical or crude for its legislative history to get
accepted. In contrast, the post-Chicago School analogizes legislatures to
firms—i.e., to large, structured institutions held together in their
functioning by reporting systems.’” The post-Chicago School concludes
that the legislature fits more elaborate and sophisticated analytical
descriptions. When political scientists depict the Congress as a complex
institution that operates by maintaining a committee reporting structure
on proposed bills that provides politically accurate information to the

348. A committee considering a bill does the (informational) work to decide
whether to report a version with broad bipartisan support in committee, or to report a
version that splits the committee on partisan lines; it writes either a relatively unified
report or one splitting on partisan lines. The full chamber takes its cue about the bill from
that specialized and politically accurate reporting. See GArY W. Cox & MatEw D.
McCuBBINS, LEGISLATIVE LEVIATHAN: PARTY GOVERNMENT IN THE HOUSE 262-273
(1993). See generally David Epstein, Partisan and Bipartisan Signaling in Congress, 14
J.L. EcoN. & OrG. 183 (1998).

349. See JosppH M. BESSETTE, THE MILD VOICE OF REASON: DELIBERATIVE
DEMOCRACY AND AMERICAN NATIONAL GOVERNMENT 159-60 (1994).

350. See, e.g., Manning, supra note 4, at 720-21.

351. Markets of atomized, individual preferences and strategies lack the
coordinated, communicated, and reliable expressions of a discernable intent. Firms
function internally not as atomized markets, but as institutions that maintain themselves by
internally structured information flows, manifesting intent by step-wise decisional
processes communicated by reporting.



270 WISCONSIN LAW REVIEW

chamber, they give the legal system confidence that legislative history
has much to contribute to interpretation.**

Another development of the 1990s further distances us from the
sense of committee bill processing a decade ago as part of an illegitimate
system of interest group entrenchment or strategically distorted reporting.
The early 1990s criticism of Congress, particularly of the House, as the
seat of entrenched interests fueled an experiment with a way of
legislating that would downgrade the committee system. After the 1994
election, the House of Representatives experimented for a year with a
major change in operation, one of the biggest experiments in
congressional procedure in a generation.” The new majority party
supported Speaker Gingrich in the 1995 experiment of centralizing much
more legislative power in the majority party caucus and the party
leadership rather than in committees.’**

Dramatically during 1995, the newly centralized House legislating
system sped through its majority party legislative agenda, first the
“Contract with America” and then a major budget-linked program.*
This experiment with the leadership-led caucus handling legislation itself
allowed little time for committees to shape or to analyze bills by the usual
processes of extemsive hearings and committee meetings to “mark up”
(amend) bills. Bill amending shifted out of committee markups to occur
only on the floor, if at all. Had this experiment persisted, it would have
brought the importance of the committee system and the utility of
committee reports as legislative history into serious question.’*®

The experiment effectively ended in the winter of 1995-96 with the
unsuccessful effort of the House majority caucus to overcome
presidential vetoes by shutting the government down.*®’ Thereafter, the

352. For a major effort by political scientists to sort out the valid occasions for the
concept of institutional intent, see Mathew D. McCubbin et al., Legislative Intent: The
Use of Positive Political Theory in Statutory Interpretation, 57 L. & CONTEMP, PROBS. 3
(1994);, Professor McNollgast, The Theory of Interpretive Canon and Legislative
Behavior, 12 INT’LREV. L, & ECON. 235 (1992); Professor McNollgast, Positive Canons:
The Role of Legislative Bargains in Statutory Interpretation, 80 Geo. L.J. 705 (1992).

353. See Rafael Gely & Asghar Zardkoohi, Understanding Congressional
Reform: Lessons from the Seventies, 35 HARv. J. oM LEGIS. 509, 510 (1998).

354, See Loowmis, supra note 347, at 89-90. This occurred in many ways,
including displacing several senior members from their expected committee chairs (for the
first time in twenty years) and signaling others of their position’s insecurity if they failed
to serve the caucus. For description, see EVANS & OLESZEK, supra note 337.

355.  See Gely & Zardhooki, supra note 353, at 510-11.

356. Caucus and leadership-run legislating, like state legislating through popular
adoption of initiatives and referendums, renders legislative history seriously irrelevant and
arguably meaningless. With power shifted to the caucus and the leadership, committees
cannot rightly claim that their minimal processing of bills represents any particularly large
authorial share in the chamber’s formulation of intent on the bills. Thus, legislative
history at the commiittee level shrinks in significance.

357.  See Tiefer, “Budgetized” Health Entitlements, supra note 22, at 440-41.
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House majority caucus once again allowed committees to perform their
accustomed role, much as described in Breyer’s Uses, of developing full
information on bills’ implications and resolving or narrowing objections
before reporting bills for floor consideration. Authorial power over
legislation quietly went back in the House to the committee level, where
it had largely remained in the Senate.

This did not mean turning legislative authority over to the minority
party; it simply meant that the role of committee processes like hearings
and mark-up for principal formulation of intent on details of legislation
was once again elevated in importance. The party caucus and the floor
vote were again reserved for the resolution of only those controversies
with chamber-wide political importance. Congress let legislation go
deliberately through the step-wise institutional process and particularly
the reporting work of committees. Thus, the 1990s began with textualist-
favoring disquietude over a House system that had seen no party change
in forty years; and the 1990s ended with a changed Congress and with an
institutionalist-favoring national preference for a congressional system of
bill consideration that included committee reporting as a useful source of
legislative history.

V. CONCLUSIONS
A. Whither the Court?

This Article started with the bold suggestion that the Breyer-Stevens
approach had reconceptualized and thereby renewed use of legislative
history in the Court. The suggestion is bold because Justices Breyer and
Stevens represent the two left-most Justices on the Court—not typically
the sources of permanent change on hard-fought issues—and if the
pendulum simply had swung one way a little, it could swing back the
other way just as easily. New approaches co-pioneered by Justice
Stevens, who at age eighty in 2000 may retire soon, cannot count on his
long-term protection, especially while the textualist Justices Scalia and
Thomas show no signs of giving up the fight either by conversion or
retirement.

Previous pages have said enough about the positions of Justices
Breyer and Stevens on the one hand, and Justices Scalia and Thomas on
the other. For a speculative conclusion, the interest lies in the difficult-
to-fathom positions of the uncommitted Justices who have not said much
in 1995-99 to cement them into positions: Justices Ginsburg, Souter,
O’Connor, and Kennedy, and Chief Justice Rehnquist. In the late 1990s,
certainly more than in 1993-94, they have gone along with opinions for
the Court using legislative history, and have even penned some
themselves. But not a single one of them has written at any length in
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these years either to embrace or to reject the theoretical bases behind
institutional intent.

Judge Posner has given the best jurisprudential analysis of the
middle position of judges who find persuasive arguments both against’®
and for’” legislative history use. His solution consists of the application
to this issue of his overarching revival of pragmatism as a jurisprudential
approach. He describes how the pragmatic judge simply does not make a
complete and final choice between alternative interpretive approaches to
statutes: “The interpretation of statutes is highly sensitive to theories of
the legislative process, and these are controversial political theories and
hence do not provide sure footing for judicial decisions.”**

Using Judge Posner as a guide, the pragmatic center of the Supreme
Court would not have felt comfortable with the textualist extreme of
legislative history rejection that peaked in 1987-94. As Judge Posner
explains, as to the alternative positions of either embracing or rejecting
legislative history, the pragmatic judge believes that “[t]here is no basis
in law—maybe no basis, period, in current political theory—for choosing
between these positions. ‘Interpretation’ is not foundational; it sits
uneasily on shifting political foundations.”*®' Accordingly, the middle
Justices would not want to embrace a textualist system so long as an
acceptable theory provides an alternative, for textualism involves
choosing sides on a political issue where they see no basis for doing so
completely and irrevocably.

. Justices Breyer and Stevens may not have persuaded the Court
completely to embrace their approach and abjure textualism, but they
have not had to. By providing a theory for a defensible use of legislative
history, Justices Breyer and Stevens have allowed the middle Justices
comfortably to settle into an agnostic position between theories. We
might say that the middle Justices have not two opposing theories
between which they must accept or reject overall, but rather two
competing drafting services for opinions—one textualist, one
institutionalist—that allow them to choose which type of opinion they
prefer for the particular case. By choosing sound situations for the use of
legislative history, Justices Breyer and Stevens have furnished attractive
individual occasions for those Justices to implement their pragmatic

358. Judge Posner has plenty of sympathetic understanding of textualism as the
leading Chicago originator of the law and economics movement and as a major introducer
of public choice analysis into the legal subject of legislation. See RICHARD A. POSNER,
THE PROBLEMS OF JURISPRUDENCE 289-91 (1990) (providing a sympathetic account of
Judge Easterbrook’s initial textualist articles).

359. See id. at 269-78 (providing a sympathetic account of purposivist and even
hermeneutical interpretation).

360. Id at291.

361. Id at292,
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sensibilities by signing on to such use without any complete and
irrevocable foundational position.

Two aspects suggest why this reconceptualization of legislative
history is likely to last. First, the middle Justices would not want, even
after Justice Stevens’s retirement and replacement with a textualist, to
give up their alternative of legislative history. That would amount, in
Judge Posner’s terms, to their making an irrevocable one-way political
commitment to a controversial political theory. They would much rather
prefer to continue to balance between alternative interpretive approaches,
especially now that they have proven able to do so, stably, for several
years. As described, they have a number of ways to fine-tune the system,
even if they wish to lean in a more conservative direction, without
wholesale rejection of legislative history.**

Second, and more important, for those occasions when Justices want
to cite legislative history, the institutionalist approach has demonstrated
an improvement over preceding styles. It is more defensible. The
institutional approach uses legislative history that in many ways has
higher quality and greater appeal because it originates close to the text
and lands dead-on regarding the issue before the Court. This attracts
pragmatists. On the other hand, Justices Breyer and Stevens’s principles
for appraising the legislative history, with their taste for drafting history,
conference reports, and explanations of textual drafting and pedigree,
defuse criticism that the Court aggrandizes committees engaging in
strategic or power-grabbing moves.

The other Justices needed some reason to have confidence in
committee report legislative history in the face of the likelihood that, as
Justice Scalia never tires of pointing out, few of the enacting Members of
Congress had such legislative history in their awareness. In Justices
Breyer and Stevens’s “busy Congress” model, they provided the
moderate Justices with that reason fo have confidence in selective,
valuable legislative history. The concepts from contemporary analytical
philosophy and political science developed in this Article seek to
articulate a deeper basis for the concept in which Justices Breyer and
Stevens have an enduring commitment. As for the other Justices, the
Article has explained some enduring concepts that the ambivalent middle
Justices neither embrace nor reject in their delicate quest not to adhere to
anything at all permanent on this subject.

362. For example, the Justices can generate some particularized, super-strong
canons for areas of legislation in which they do not want to accept legislative history, or
they can adhere to Justice Scalia’s Chevron approach when they want to make more
interpretive calls from their own reading of text rather than deferring to agencies citing
legislative history.
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B. What More Should Analytical Philosophy and Political Science
Provide Us?

While this Article concerns law, it has sought to find the conceptual
foundations for the Court’s new approach by searching in the allied fields
of analytical philosophy and political science in the 1990s. Rather than
ending with more answers than I have, I would like to conclude with
more questions. The way to formulate those questions is to write as if
this were going to our colleagues specializing in analytical philosophy
and political science, with the assumption that they have some, but only
limited, awareness of what we would like to know from their fields. I
would pose some focused and some broader questions.

As a focused matter, we need much further, rigorous pursuit, both on
the conceptual (philosophical) and empirical (political science) levels, of
the existence and expression of legislative intent and the role of
legislative history. Conceptually, although jurisprudes have analyzed
statutory interpretation,*® none of the linguistic philosophers traced from
Austin and Hart to Searle actually mentions legislative history. It appears
that for them this is too esoteric a point to worry about until someone
tells them that, for the law, it matters.

Most, if not all, major statutory interpretive approaches are grounded
in philosophy. We can find philosophical groundings for nineteenth-
century intentionalism,”® pre-New Deal formalism,**® New Deal
intentionalism, purposivism,’®’ and textualism.’® Insofar as the
Breyer-Stevens approach breaks new ground, it warrants a

363. See, eg, Steven Walt, Practical Reason and the Ontology of Statutes, 15
Law & PHIL. 227 (1996); Larry Alexander, Practical Reason and Statutory Interpretation,
12 LAw & PHIL. 319 (1993); Cass R. Sunstein, Norms in Surprising Places: The Case of
Statutory Interpretation, 100 Etsics 803 (1990).

364. Early interpretive approaches from the Marshall Court to the late nineteenth
century carried forward a political theory debate about the relationship of courts and
legislatures. See Yoo, supra note 24, at 1615-30; Baade, supra note 24, at 1079-83.

365. The formalist approach from the late nineteenth century to the New Deal
carried out a general formalist jurisprudence. See, e.g., CHRISTIE & MARTIN, supra note
287, at 732-33 (discussing the era of Christopher Columbus Langdell).

366. New Deal intentionalism carried out an affirmative theory of the legislature’s
role that might be called Deweyesque pragmatism. See SURYA PRAKASH SINHA,
JURISPRUDENCE: LEGAL PHILOSOPHY IN A NUTSHELL 256-57 (1993).

367. Purposivism started with the nineteenth-century philosophy of Francois
Geny, see CHRISTIE & MARTIN, supra note 287, at 778-96, before it went on to the
elaborate bases of Hart and Sacks.

368. Textualism employs the insights of public choice theory of the Chicago
School. As a scientifically inclined reductionist theory that slashes through what it sees as
mushy mythology such as group minds and speculative public purposes, textualism finds
its Chicago philosophical roots in the vigorous positivism of Rudolf Camap. See RUDOLF
CARNAP, MEANING AND NECESSITY: A STUDY IN SEMANTICS AND MODEL LoGic 233-46
(1956).



2000:205 Reconceptualization of Legislative History 275

conceptualization of its own. So let the philosophers and jurisprudes
know that this aspect of statutory meaning, and particularly this approach
to legislative history, presents a conceptual challenge of importance.*®

What remains? The more technical writings of Grice and Searle
show that with much philosophical thinking, rigorous concepts and even
logical systems of notation have brought order to some of the issues
regarding utterer’s meaning.’’”® Let linguistic philosophers take current
Supreme Court opinions that have interpreted statutes, particularly those
using legislative history, and provide a rigorous set of concepts, perhaps
even a notational system. The goal would be an analysis of how the
Congress, as an institution that enacts statutes with implications,
expresses its utterer’s meaning by a system, legislative history, that
records procedural steps on the way to final passage.

Besides this relatively narrowly focused question, let us also pose
some broader questions. Conceptually, the speech act notion suggests
two components. Consider a Congress saying in 1964, “Do not
discriminate in employment,” and a person or a court deciding how this
applies in 1979 to voluntary affirmative action, or a person or a court
deciding how this applies in 1999 to same-sex workplace harassment.
This Article has concerned original intent, or utterer’s meaning, the first
of the components, and particularly the legislative history aspect.
However, for some issues, especially issues that arise, say, thirty-five
years after a 1964 enactment, original intent in the narrow sense may not
help as much as other approaches,””’ backed, philosophically, by
hermeneutics.

369. Continental legislatures and even England do not have the elaborate tradition
of structured committee reporting, so we can only hope to get the attention of American
philosophers and even then, only by making them attend to a uniquely American issue.
Linguistically, Congress’s enactment process may be the single most politically important
speech-act process in the world; the American judiciary’s process of statutory
interpretation may be the single most jurisprudentially interesting process of deciphering
utterer’s meaning in the world; and legislative history may constitute the largest flow of
institutional reporting on these subjects.

Without taking the time to justify these pro-legisiation sentiments, I submit that
original intent has a far smaller role in constitutional than in statutory interpretation, and
that “utterer’s meaning” matters much less for any text other than that of the sovereign—
in America, the legislature.

370. Grice does this for utterer’s meaning expressed in text, particularly what
Grice calls “implicature,” but Grice does not worry overmuch about the unique aspects of
the institutional utterer. Searle does this for the construction of institutional facts,
including the step-wise operation of political systems, but he has other things to do than to
work out how implicature occurs in institutional speech acts.

371. These interpretive approaches, from “objectified” intent textualism to
purposivism to dynamicism, have more to do with various possibilities for interpreting
from within the frame of reference of a much later interpreter, one who is not tightly
constrained by utterer’s meaning,
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The broader jurisprudential question becomes: What philosophical
concepts govern meaning as it mixes, if you will, “utterer’s meaning” and
“decider’s frame of reference”? In law, we discuss this often, albeit not
in so many words. We know of factors established at the utterer’s end.’’””
We also know of factors at the end of the decider’s frame of reference.’”

But the difficult philosophical question is to ask for something
spanning between two areas of interpretive philosophy, “ordinary
language” analysis that has made progress previously described as to
utterer’s meaning, and hermeneutics that deals with changed frames of
reference. These two areas of interpretive philosophy have not much
come together. There is plenty of room for modem linguistic
jurisprudence to continue the past epic struggles to bring them together—
to connect up Austin’s definition of law looking back at the utterer (“law
is the command of the sovereign”) and Holmes’s definition of law
looking forward at the decider (“law is what the courts decide”).

Similarly, the political science of Congress spans the gamut from
case studies through statistical studies to mathematical game theory or
other modeling. A fair amount of political science has helped statutory
interpretation, first from the Chicago School of public choice and then
from the post-Chicago School of positive political theory. This has also
occurred in the field of administration, where political science and law,
from different perspectives, both discuss the issue of what controls
agency action. Posing questions for political scientists in this context is
no novelty. ‘

What remains for them to tell us? Political science methodology
does not easily focus on the niceties of statutory interpretation or
legislative history, which may involve neither controversial issues (at the
time of enactment) nor extensive floor voting.”™* I suggest as a problem
for political science the study of the various congressional production
systems by which particular committees either regularly or sporadically

372. Among the varying mix of factors established at the utterer’s end in a
Chevron or “common law” statute situation, Congress (the utterer) itself confers
interpretive discretion on its chosen decider (the court with a common-law type statute, or
the agency with a delegation of rulemaking power). The utterer’s choice of relatively
open-ended text may lend itself to readier relinquishment of utterer’s meaning and readier
shift to a decider’s frame. On the other hand, the utterer’s choice of text and legislative
history elaborately keyed to an existing legal framework, such as a statute codifying a field
of law, may resist such a shift.

373. At the decider’s end, the extent of social change from the time of enactment,
the degree of pressure (practical or normative) felt by the decider to look at consequences,
and the extent of cognitive pull by the changed legal framework in related areas since the
time of enactment may encourage the shifi.

374. Political scientists naturally but unfortunately care about *politics,” namely,
the controversial issues in congressional legislating that interest the Members themselves,
and “science,” which sometimes for political scientists means counting and modeling of
floor voting.
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produce major enactments with major legislative history that receives
relatively prompt implementation and interpretation.’” The challenge
consists of following the process, from the beginning of congressional
enactment, all the way through administrative and judicial interpretation.
Let us call it a “longitudinal” study of the entire enactment-interpretation
process.”’

Let political scientists who conduct such longitudinal studies tackle
the questions about the extent to which Congress pre-considers either in
specific or abstract terms of reference the questions that come up in the
courts.”””  More broadly, the questions concern the ultimate validity of
our intuitions about how much the enactors anticipate, and how much
simply occurs downstream in implementation and litigation that ensues
unpredictably from changes in forums and circumstances, or even from
randomness. In effect, political science might study, looking forward
from enactment to interpretation, more or less the same subject that
interpreting courts study (from a totally different viewpoint), looking in
retrospect from the point of judicial interpretation back to enactment.

With only five years of the Court’s new approach to legislative
history behind us, we have barely the beginning of an understanding,
either of why the Court does what it does, or of how much validity the
supporting concepts provide for this approach. The interesting questions
lie ahead.

375. Examples of regular legislating include tax, health care finance, and
appropriations, and regular authorization systems such as the annual armed services
authorization.

376. Longitudinal studies can also occur of statutes from the various
congressional systems for sporadic production of enactments; for example, the Judiciary
Committee enactment from time to time of new criminal laws, or the committees that
produce regulatory reforms.

377.  Some of the questions political science might answer, again depending on
the choice of methodology, include: How controlling were the decisions during
enactment, as opposed to what happens after enactment, of what ultimately happens?
Which enactment-process decisions mattered? How much did legislative history matter?
How much do divergences between committees and their parent chambers matter? What
do interest groups do in all this? What characterizes the interpretive processes
downstream in agencies and courts?



