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Implementation: The How

10. Should policy decisions be made through legal procedures?

One approach to de-politicizing policy decisions is to make policy
decisions pursuant to legal procedures. The legislature could require that
the ordinary courts themselves decide pursuant to civil procedure, as is
done in American antitrust law, or it could direct that administrative au-
thorities decide using legal-like procedures, as is done in both Amrican
and German antitrust law. Use of legal procedures is seen to enhance rule
of law protections.

On the other hand, full assimilation of policy decision making proce-
dure to civil procedure is not desirable. Civil procedures give parties control
over proceedings, which is not desirable for policy decisions. Parties can
direct whether courts decide, for civil courts must decide cases presented
to them. The parties can largely determine the scope of the controversy. In
the American system they can likewise largely determine what evidence
the court hears; in other systems, they can at least substantially affect what
the court hears. Parties naturally focus the court’s attention on the parties
themselves. In civil procedures the decision maker has limited ability to
consider what parties do not present.

Policy decisions demand different kinds of proceedings. By definition
policy decisions are concerned with effects on those not present in the hear-
ing hall. In policy proceedings, the focus should be on the public interest;
decision makers should actively seek the information necessary for the best
possible policy decisions.

11. Should ordinary courts be charged with policy decisions?

It is sometimes suggested that courts should make policy decisions.
Indeed, in the United States, they often do. Yet the ordinary courts are ill-
suited for policy decisions.

Judges are not politically responsible; we do not want them to be.
We guarantee them independence. We want them to decide according to
the law and not according to preference. We accept their independence,
because they are bound by law, and because the effects of their decisions
are ordinarily limited to the parties before them.
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Policy and methods: Choices for legislatures

Judges are generalists. While in some systems they develop particular
subject matter competencies, they are not expected to shape society’s future.
They are not chosen for subject matter competency.

Judges are concerned with the parties before the court. Judges natu-
rally focus on the effect of their decision on the parties before the court.
They are better-positioned to consider culpability of parties than impact
on society.

The judicial branch is usually decentralized. Local decision makers
provide convenience to parties and knowledge of local conditions. De-
centralization results in a certain level of inconsistency of decision. This
inconsistency is tolerable largely because it is concerned more with past
conduct than with future acts, because it affects only the parties immediately
before the court, and because appellate courts keep the level of inconsist-
ency within bounds. Such inconsistency is not tolerable for policy decisions
having future and national effect.

Policy decisions, by their nature, have a larger constituency. They
require judgments about the social value of particular practices or condi-
tions. How much competition is sufficient to maintain a free market? Which
rights are essential to a system of ordered liberty? On these issues, there
is no inherent limit on how much evidence to take. We should not expect
parties participating in proceedings to speak for others not present. What
the parties see as important may be peripheral to sound decisions of the
policy questions before the decision maker.

Judges generally have little ability to supervise and direct the orders
that they issue. Offices charged with executing judgments typically have
limited resources and capabilities. Their authority is often geographically
circumscribed. They ordinarily do not have authority to act on their own
initiative. Accordingly, they cannot well implement policy widely. Policy
decision makers need greater enforcement capability. They should have
geographically broad authority.

Conclusion

The legal methods through which one adopts and implements policy
decisions profoundly affect the compatibility of policy implementation with
democratic legitimacy and legal certainty of the rule of law. Indeed, the
choice of legal methods can be as important as the formulation of the policy
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itself. While a good choice of methods will not heal a bad policy, it can help
assure that a less-than-perfect choice of policy can be more forcefully real-
ized than otherwise, it can also help improve the policy choices made and
help protect democratic legitimacy and the rule of law.

While deficiencies in legislation or in the political system may require
resort sometimes to policy decisions in the course of law application, leg-
islatures should minimize mixing policy decisions with law application.
One of the simplest ways of promoting policy while safeguarding the rule
of law is to restrict the effect of policy decisions to the future. In any case,
policy decisions can ordinarily be expected to be better made when they
are recognized as such, are made by institutions created to make policy
decisions, and are reached by decision makers who can appeal to political
responsibility as a basis for their decisions.
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