











19901 RISK-UTILITY ANALYSIS 121

Llaguno, Judge Posner allowed a combination of harm and probability to offset the
short-falls in probable cause. “The potential harm from waiting for a search
warrant in this case was very great even though it was far from certain that an
immediate search would be productive.’233

Presumably, Judge Posner has his own threshold standard of seriousness
that the combination of the three variables — probable cause, exigent
circumstances, and gravity of harm — must meet in order to satisfy his re-
quirement of warrantless searches.23* Thus, instead of the traditional requirement
of three independent absolutes that must be met, Judge Posner’s standard merely
requires that the three variables satisfy one inequality jointly. This formulation
permits a warrantless search even when there is an extremely small probability that
the police have reliable information about a fleeing suspect being in a particular
home. Even if probable cause is extremely ambiguous, if the gravity of harm (a
sought-for killer) or its probability of occurrence (who might escape) are
sufficiently large, the combination can satisfy Judge Posner’s standard. In other
words, probable cause can be far from satisfied and now a warrantless search
would be permitted after Llaguno, as long as the potential harm and the probability
of escape or destruction is sufficiently high. This permits the police to engage in
warrantless searches in circumstances under which they would not be able to
obtain a warrant, thereby encouraging a preference for warrantless searches.

Similar results can occur even when exigent circumstances do not exist.
According to Judge Posner’s standard, if the probability of escape or destruction
do not satisfy the requirement of exigent circumstances, as long as the gravity of
the harm is sufficiently large in the small chance it did occur, such requirements
can be dispensed with. Such results only serves to further encourage warrantless
searches. Judge Posner’s rule expresses a preference for a trade-off analysis to an
absolute standard and reflects a value choice.

A policy determination is being made even when courts substitute one
balancing test for another. In American Hospital Supply Co. v. Hospital Products
Ltd. %5 Judge Posner substituted the Carroll Towing formula236 for the multi-

that it would have actually occurred to justify the police invading the interest. . . in the privacy
of the home.” (Llaguno, 763 F.2d at 1564). Mathematically, this can be represented as:
DV > Posner’s standard for exigent circumstances

where if D, the probability of destruction, is not sufficiently high to meet his standard, then if V,
the value of the evidence if lost, is great enough then the combination may satisfy Judge
Posner's requirement.

233. Llaguno, 763 F.2d at 1564.

234. Mathematically, his standard looks as follows:

DVP > Posner’s standard for warrantless search.

235. 780 F.2d 589 (7th Cir. 1985). American Hospital Supply Corporation was the
exclusive distributor for Hospital Products. The original contract between the two corporations
was for three years initially, but provided that it would be renewed for successive one year peri-
ods (to a limit of ten years) unless American Hospital Supply notified Hospital Products at least
90 days before the expiration date of its current contract. American Hospital Supply failed to
terminate its contract and in response to a direct query from Hospital Products announced that it
considered the contract renewed. Nonetheless, Hospital Products informed American Hospital
gupply the next day that American was no longer an authorized distributor of its products. Id. at

92.

American Hospital Supply brought suit for breach of contract and moved for preliminary
injunction to prevent Hospital Products from acting in derogation of its contract rights. The in-
junction was granted by the district court. Id. at 592-93. Two months after the entry of the
injunction, Hospital Products filed for bankruptcy under Chapter 11. Hospital Products moved
for the bankruptcy court to cancel the renewed contract, on grounds that it was still executory at
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factor test traditionally used by the lower federal courts in determining whether to
grant preliminary injunctions, claiming it is merely a “distillation” of the prior
test.237 He disavowed any intent to change the law, stating “[t]he formula is new;
the analysis it capsulizes is standard.”38 Judge Swygert’s dissenting opinion,
however, makes it clear that the application of the traditional test would have
yielded a different result. Indeed, as Judge Swygert noted, “if nothing is added to
the substantive law, why bother?239

If the formula is to be taken seriously, at the very least it modifies the ways
in which the factors enter into the balancing test. The Learned Hand formula
prescribes that each factor be considered with a predesignated importance relative
to the other factors, and any adjustment in that weight is based solely on the
factor’s magnitude. In the traditional test the district court judge has the discretion
to decide, beyond each factor’s magnitude, which set of factors he wishes to
emphasize. So, for example, in a particular case it may be that the harm to the
defendant is greater than the harm to the plaintiff, but the probability-of winning is
greater for the plaintiff than for the defendant. Under certain circumstances the
judge may feel that it is more equitable to emphasize the probability of success
whereas in other situations the court might view the degree of harm as more
important. On its face, the Learned Hand formula does not permit this kind of
equitable discretion. The formula dictates the result solely according to the
magnitudes of the numbers and the way they interact with each other in the
formula; the result cannot be tempered by notions of fairness arising from any
particular fact situations before the court. In other words, if the numbers in the
two different hypotheticals noted above were exactly the same, the Learned Hand

the time of the declaration of bankruptcy and subject to disaffirnmance. The bankruptcy courts
decision was still pending at the time of the appeal from the preliminary injunction by Hospital
Products. Id. at593.

236. The formula Judge Posner uses, althongh equivalent to Judge Hand’s formula,
actually takes a somewhat different form. Judge Posner weighs the probability of the plaintiff’s
success (Pp), multiplied by the harm (H,) failure to grant him an injunction would yield (i.e.,
when considered altogether the p]ajntiff'% “expected harm,” Pp x Hy, — see supra note 154-56)
against the harm (Hj) that would be done to the defendant by granting an injunction multiplied by
the probability the defendant will prevail, P4 (i.e., the defendant’s “expected harm,” Py x Hy —
supra;note 154-56). This measure balances expected harm to the plaintiff against expected harm
to the defendant. American Hosp. Supply, 780 F.2d at 593. Since either the plaintiff or the
defendant must win, that means that the sum of the plaintiff’s probability of victory and the
defendant’s probability must add up to 100 percent (when using percentages) or, equivalently, 1
(when using fractions). Judge Posner redefines (correctly) the defendant’s probability of win-
ning as 1 minus the plaintiff’s probability of winning. In other words, since P, + Py = 1, sub-
tracting P, from both sides of the equation yields Py = 1 - Py. Thus Judge Posner’s balancing
equation looks as follows:

grant a preliminary injunction if
plaintiff’s expected harm exceeds defendant’s expected harm
P, x H, > (1-P) «x .
(Since there is only one probability variable in the ultimate expression of the equation, Judge
Posner substitutes the symbol P for Py, in his formulation.)

237. American Hosp. Supply, 780 F.2d at 593. The usual test considered several
factors: whether the plaintiff will be irreparably harmed if the preliminary injunction is denied;
whether the plaintiff’s harm upon denial will exceed the defendant’s; whether the plaintiff is rea-
sonably Iikely to prevail at trial; and whether the public interest will be affected by granting or
denying the injunction. Id. at 594.

238. Id.at 593-94.

239, Id. at 609 (Swygert, J., dissenting).
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formula would yield the same result in both cases, whereas with the traditional
balancing test, the judge could reach different conclusions in each case.240

The substitution of the Learned Hand formula can also affect the way the
Court of Appeals reviews the district courts’ granting or denial of preliminary
injunctions. Although the standard of review, “abuse of discretion,” presumably
would remain unchanged, the formula expands the circumstances under which an
abuse of discretion may be found. The use of a mathematical formula narrows the
circumstances in which discretion can be viewed as reasonable, thereby facilitating
the appellate court’s finding that the district court’s decision was an abuse.24!
Thus, American Hospital demonstrates that the use of a balancing test as opposed
to an absolute, or some other standard for legal determinations does not, in and of
itself, define the full scope of the value choice. How the balancing test is actually
structured embodies value choices as well.

A different policy decision may involve combining cost-benefit analysis and
some other operative standard. In Barker v. Lull Engineering 242 the plaintiff-
worker was injured while operating a forklift manufactured by defendant. Plaintiff
sued defendant on the basis that there was a design defect in defendant’s machine
that caused plaintiff’s injury.243 The jury verdict for defendant was reversed by the
California Supreme Court.24

240. As Judge Swygert noted in his dissent, the four-pronged test may lack precision,
but “such “precision’ is antithetical to the underlying principles of injunctive relief.” Equity
consideration cannot be quantified, and decisions depend on the *“feel” of the case. Id.

241. “The traditional element of discretion residing in the decision of a trial court to
grant a preliminary injunction has been all but eliminated by today’s decision.” Id.

242, 20 Cal. 3d 413, 573 P.2d 443, 143 Cal. Rptr. 225 (1978).

243, Plaintiff, who had received only limited instruction in the use of the fork lift, was
injured when he was attempting to lift a load of lumber to a height of approximately 18 to 20 feet
and to place the load on the second story of a building under construction. The terrain on which
the fork lift operated sloped sharply in several directions, a fact which complicated the operation
of the lift. Other workers shouted to the plaintiff that the load was beginning to tip and plaintiff
jumped off the fork lift; while scrambling away a piece of lumber struck him on the head and
caused serious injury. Id. at 419, 573 P.2d at 447, 143 Cal. Rptr. at 229.

At trial, plaintiff’s expert witness testified that the fork lift was unstable because of its
narrow base, that it should have been equipped with outriggers (mechanical arms that could be
extended independently and placed on the ground to lend stability); that the loader should have
had a roll bar and seat belt; and finally that the placement of the leveling lever and absence of an
automatic lock on the lever made it likely the operator would bump and accidentally move the
lever. Id. at 420-21, 573 P.2d at 447-48, 143 Cal. Rptr. at 229-30. The defense testified that
the loader was stable when used on the terrain for which it was designed and any instability was
caused by operating it on steep terrain for which it was not intended. Similarly, outriggers were
unnecessary when the loader was operated on the terrain for which it was intended.
Furthermore, the bulk of the loader meant it would not roll completely over, so that a roll bar
was unnecessary. Defense also testified that the manual lock on the leveling device provided ad-
equate protection and the positioning of the lever was the safest and most convenient for the
operator. Finally, seat belts would not add to the safety because they prevented the operator
from exiting quickly. /d. at 421-22, 573 P.2d at 448-49, 143 Cal. Rptr. at 230-31.

After a jury trial verdict for the defendants, the plaintiff appealed on the basis that the
judge’s jury instructions were in error. The trial court had instructed the jurors that strict liability
for a defect in design is based on finding the product “unreasonably dangerous” for its intended
use. California had explicitly rejected the “unreasonably dangerous” test in Cronin v. J.B.E.
Olson Corp. 8 Cal. 3d 121, 501 P.2d 1153, 104 Cal. Rptr. 433 (1972). Barker, 20 Cal. 3d at
417, 573 P.2d at 446, 143 Cal. Rptr. at 228.

244. Barker,20 Cal. 3d at 417, 573 P.2d at 446, 143 Cal. Rptr. at 228.



124 ARIZONA LAW REVIEW [32:1

There are several tests that might be applicable in a design defect case,
including the Restatement of Torts’ “unreasonably dangerous” standard 5 The
“unreasonably dangerous™ test holds manufacturers liable if the product is more
dangerous than the average consumer contemplates.246 The Barker court rejected
this standard, “refusing to permit the low esteem in which the public might hold a
dangerous product to diminish the manufacturer’s responsibility for injuries caused
by that product.”7 It adopted instead a two-prong test incorporating warranty
standards in the form of consumer expectations and cost-benefit standards in the
form of risk-utility.248 The court treated the first prong as a strict liability standard
that is prospective in nature.249 It viewed that test, however, as insufficient by
itself for determining when a defect exists because consumers might not know
how safe the product might be.2% The court concluded, therefore, that even if the
product satisfies ordinary consumer expectations, the jury in hindsight can apply
the risk-utility test and find that the risk of danger outweighs the benefits of design
and subject the manufacturer to liability.25! Thus, the court chose a policy
containing both an absolute standard and a balancing standard for determining
liability. This too is a value choice.

Every time the court chooses to use a cost-benefit analysis and rejects
another standard, it is, in effect, rejecting the policy choice implicit in the alter-
native standard and adopting the policy choice embodied in the particular cost-
benefit analysis it decides to apply. The converse of this is also true. So, for ex-
ample, Judge Posner’s policy choice in Duckworth is to make it more difficult for
prisoners to maintain a canse of action against prison officials whose actions injure
them and thus tends to immunize such officials from suit.252 Judge Posner’s
decision in Llaguno encourages police officers, who fear there is not sufficient
probable cause, to claim exigent circumstances and thereby by-pass magistrates

245. See supra text accompanying notes 161-88.

246. Many products cannot possibly be made entirely safe for all consump-

tion, and any food or drug necessarily involves some risk of harm, if only from

over-consumption . . . . That is not what is meant by ‘unreasonably dangerous’

in this Section. The article sold must be dangerous to an extent beyond that

which would be contemplated by the ordinary consumer who purchases it, with

the ordinary knowledge common to the community as to its characteristics.
RESTATEMENT (SECOND) OF TORTS § 402A comment i. For a further discussion of the
problems addressed by the Restatement, see supra text accompanying notes 176-88.

247. Barker, 20 Cal. 3d at 425, 573 P.2d at 451, 143 Cal. Rptr. at 233.

248. [The court stated a] product is defective in design (1) if the plaintiff demonstrates

that the product failed to perform as safely as an ordinary consumer would expect when

used in an intended or reasonably foreseeable manner, or (2) if the plaintiff proves that

the product’s design proximately caused his injury and the defendant fails to prove, in

light of the relevant factors discussed above, that on balance the benefits of the chal-

lenged design outweigh the risk of danger inherent in such design.
Id. at 435, 573 P.2d at 457-58, Cal. Rptr. at 239-40.

The Barker court refers to the first prong of the test as reflecting the “warranty heritage
upon which California product liability doctrine in part rests.” Id, at 429-30, 573 P.2d at 454,
143 Cal. Rptr. at 236. The court identified the second test as a risk benefit standard. /d. at 418,
573 P.2d at 446, 20 Cal. Rptr. at 228. Factors to be considered include “the gravity of the dan-
ger posed by the challenged design, the likelihood that such danger would occur, the mechanical
feasibility of a safer alternative design, the financial cost of an improved design, and the adverse
consequences to the product and to the consumer that would result from an alternative design.”
Id. at 431, 573 P.2d at 455, 143 Cal. Rptr. at 237.

249. Id. at 430, 573 P.2d at 454, 143 Cal. Rptr, at 236.

250, Id.

251. Id.

252. See supra text accompanying notes 210-19.
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who, in our system of law, determine whether police intrusion is warranted.2s3
Judge Posner’s opinion in American Hospitals narrows the discretionary powers
of the federal district court judges with regard to preliminary injunctions and
enlarges the power of the court of appeals to supervise their decision in that
context.254 The Barker court’s policy choice in rejecting the Restatement of Torts’
unreasonably dangerous standard is to reject consumer awareness as the sole
determinant of what are permissible levels of risk in products on the market.255
That same court, in adopting the two-prong test of consumer expectations and
risk-utility, incorporates two separate policies: one that makes consumer
awareness a floor but not a ceiling,256 and the other that avoids making
manufacturers insurers of all harm proximately stemmmg from their design.257
With respect to the latter policy, however, the court is also establishing a floor.
The court is saying that the benefit of the design must be sufficiently great so as to
off-set the risk to which it exposes society’s members.258

In the cases analyzed above, the courts are choosing between a policy that
incorporates a cost-benefit analysis in its application and some other policy. In
order to highlight that the application of cost-benefit analysis must involve some
policy choice beyond the decision to reach a conclusion through cost-benefit
reasoning, we now examine a case in which the results of a specific cost-benefit
analysis can support two different policy choices. Depending on which policy is
adopted, the same cost-benefit reasoning yields opposite legal conclusions. While
both policies seek to promote the specific efficiency consideration, each policy
differs in how the damages for harm are allocated.

In United States Fidelity & Guaranty Company v. Jadranska Slobodna
Plovidba 259 a longshoreman fell to his death when he wandered into a darkened
hold whose hatches were left open. The question facing the court was whether the
shipowner should be held liable for the longshoreman’s death given that it failed to
take precautions to prevent the accident.2& To resolve the issue of the ship’s duty,
Judge Posner applied the Carroll Towing formula to weigh the costs to the ship of
avoiding the accident against the risk of harm. Finding that the “expected harm”
(i.e., the loss of life times the probability of it occurring?6!) was less than the
burden to the ship of accident prevention, Judge Posner found the ship not liable.

253. See supra text accompany notes 220-34.

254. See supra text accompanying notes 235-41.

255, See supra text accompanying notes 242-58.

256. Barker, 20 Cal. 3d at 425 n.7, 573 P.2d at 451 n.7,-143 Cal. Rptr. at 233 n.7.

257. Id.at 432, 573 P.2d at 456, 143 Cal. Rptr. at 238.

258. See supra text accompanying note 247.

259. 683 F.2d 1022 (7th Cir. 1982).

260. Plovidba was a suit involving a longshoreman who had fallen to his death
through an open hatch in a darkened hold. The ship on which one Patrick Huck was working as
a longshoreman had five holds. Each hold had three decks with hatches that can be opened to
the deck above or below; when all three hatches are open, cargo can be loaded into (or from) the
lowest cargo area. After the longshoremen had completed work in the forward-most hold (hold
1) and broken for lunch, the ship’s crew came in, closed the top hatch and opened the lower
two. This plunged the hold into darkness and created an opening with a drop of about twenty-
five feet. The ship’s decision to do so was to facilitate loading at the next port of call. That
afternoon, the longshoremen’s crew worked in the adjacent hold. Sometime late afternoon,
Huck returned to hold 1, now in darkness and fell to his death through the open hatch. The jury
found that the shipowner had not been negligent but Huck and his employer, the stevedore com-
pany, had. The plaintiffs appealed. Plovidba, 683 F.2d at 1023-24.

261. See supranote 156.
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Assuming that Judge Posner’s calculations regarding the value of human
life and his assessment of an extremely low probability of such an accident
occurring comport with generally acceptable standards,262 then his cost-benefit
analysis clearly indicates that the probability of an accident was just too low to
warrant the cost of the preventative measures. Under this value assessment, the
ship’s course of action was the efficient choice to make. However, this does not
preclude the shipowner from paying for the accident.

Society clearly accepts that some accident prevention measures are so costly
to undertake, given the low probability of harm, that it would not be in society’s
interest to force enterprises to undertake such precautions., Obvious extreme
examples include forcing companies not to release miracle drugs because of low
level risks of harm, not to fly airplanes because of the risk of crashes, and not to
build homes out of wood because of the risk of fire. Preventative measures are
insisted upon when situations are viewed as “just too dangerous” relative to the
costs of the alternatives.263 Cost-benefit analysis merely provides guidelines for
society to use in making its determinations as to when that line of danger has been
crossed.

The implication Judge Posner draws from assigning liability according to
the Carroll Towing formula is that efficiency requires that the shipowner pay only
for harms generated by inefficient activity. This is not correct. Not requiring
corporations to undertake every conceivable costly prevention is not synonymous
with leaving the victims to absorb the full costs of such accidents when they do
occur. Though it is in society’s interest that corporations only undertake levels of
prevention that society deems efficient, allowing the corporation to be liability-free
if it behaves efficiently is not the only means to accomplish that goal. An example
of an alternative policy that also promotes economically efficient levels of
precaution, is one that assigns liability to the party who could have avoided the
accident at the least cost.264

In Plovidba, for example, the ship could have avoided the accident if it had
closed the intermediate hatches or posted waming signs and locked the doors to the
darkened hold.265 Even though the cost to the ship of these actions are minimal 266
Judge Posner concludes that the expected harm from not undertaking the
precautions was even less. It was appropriate, then, on that basis, for the ship not
to undertake them. The question is whether the Carroll Towing rule of holding the
ship not liable in this case is necessary to encourage the ship to take this course of
(in)action. In other words, would the ship have made the same efficient decision
if, instead, it were held liable as it would be under the least-cost accident avoider
approach, or would it have felt compelled, due to the liability assignment, to
undertake an inefficient, excessive level of precaution? The answer is, in fact, that
the ship would have made the same efficient decision whether or not it was
assigned the liability for the longshoreman’s accident.

262. For a criticism of his analysis see infra notes 287-307 and accompanying text.

263. See supra text accompanying notes 161-88.

264. For descriptions of the least-cost accident avoider approach, see G. CALABRES],
supra note 26, at 35-129; Latin, Problem-Solving Behavior and Theories of Tort Liability, 73
CALIF. L. REV. 677, 688-93 (1985); Shavell, supra note 26, at 1, 2-3, 6-8.

265. Plovidba, 683 F. 2d at 1027.

. 266. “[W]e judge [these costs] in this case to have been, at most, moderate, and pos-

sibly small.” Id.
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This can be seen by recognizing that the ship makes its own calculations to
ascertain the optimal course for it to take. When it is liable for the harm, its
expected cost from inaction equals the value of the expected harm.267 On the other
hand, it can avoid that cost by undertaking another cost, the cost of preventative
measures. It makes the decision whether or not to undertake accident prevention
activities by weighing the cost of prevention against the expected cost of harm.268

If the Carroll Towing formula holds, then the ship is liable for the harm only
when the burden of avoiding an accident is less than the expected harm and the
ship takes no precautions. Thus, in those situations in which the burden is less
than the expected harm, the ship will choose to undertake accident avoidance
because it is cheaper for the ship to do so than pay for the expected harm. From
society’s point of view, this is the efficient course of action. If the burden exceeds
the expected harm, then under Carroll Towing the ship will not be liable for any
accident regardless of its actions. Since zero liability is less than the cost of
accident prevention, the ship will choose to take no action. In this instance, since
the burden exceeds the expected cost, the ship has taken the efficient course.
Thus, we can see that under the Carroll Towing liability assignment, the ship is
encouraged to make efficient decisions with regard to accident prevention activity.

Does the ship’s course of action change under the least-cost accident avoider
approach? Assuming that the shipowner is the least-cost accident avoider, then
under that rule, the shipowner is liable no matter what course of action it takes.
Will it make the same efficient choices as under the Carroll Towing liability rule?
Since, under the least-cost accident liability assignment, the ship must pay for the
expected harm under every circumstance, it is really facing only one decision:
should it undertake the burden of avoiding the accident or should it decide to pay
the cost of the expected harm. Clearly, its decision depends upon which is
cheaper. If the burden is less than the expected cost, it will choose to undertake
the burden. If the burden is greater than the expected cost, it will choose to pay the
expected cost of the harm and not undertake the burden. This proves to be exactly
the same (efficient) course of action as the ship chose under the Carroll Towing
formula: the ship undertakes accident prevention only when its costs are less than
the expected harm. The only difference lies in who pays for the accident when the
efficient course dictates not to undertake the burden of prevention. Under the
least-cost accident-avoider approach, it is the ship who pays for the accident.
Under the Carroll Towing formulation, the victim pays.

Thus, it is apparent that even the decision to encourage efficient behavior
according to a cost-benefit analysis does not alleviate the need for making value
choices. As has been demonstrated, the same efficient behavior dictated by a cost-
benefit analysis can be a dimension of different policy choices. In the example of
Plovidba, the choice to be made is who will pay for accidental harms, even when
everyone behaves efficiently. The decision represents a value choice and the
Carroll Towing formula embodies only one of them.

267. If Lis the Liability if the accident occurs and P is the probability it will occur, then
the expected harm is PL (see supra note 156). Though when an accident occurs, the firm will
have to pay L, an accident will not occur every trip. Accidents will occur P percent of the time.
Thus, when averaged out, the firm’s expected cost each trip is PL.

268. Whereas the firm’s expected cost to pay for harm is PL (see supra note 266), the
firm’s costs to prevent such accidents, B, is incurred every trip. It is this cost that the firm must
wfc;igh against the expected cost of harm to determine whether it should undertake preventative
efforts.
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VII. SUBSTITUTION OF VALUE CHOICES
A. The Ford Pinto Case and Judicial Angst

When courts adopt cost-benefit analysis for certain kinds of issues like
product design, they are implicitly recognizing the need to accept the notion that
society must be exposed to some level of risk of harm if it is to enjoy the benefits
of modern technology. Sometimes, however, the courts are repelled by the actual
results in particular cases. There are instances in which the courts punish those
who adopt the very criteria by which the courts decree the litigants’ behavior will
be judged.

The judicial angst created by such conflicting views is observable in
Grimshaw v. Ford Motor Co. (the Pinto case).28 In that case, the plaintiff sued
Ford Motor Company for injuries he sustained when the Ford Pinto in which he
was a guest exploded. The explosion occured when another car rearended the
Pinto and ruptured the Pinto’s gas tank.2?0 Plaintiff claimed that the defendant’s
car was defectively designed with respect to the placement of the gas tank, and was
awarded punitive damages.2’! The court held that the defendant’s decision to
engage in a prospective cost-benefit analysis for determining whether or not to

269. 119 Cal. App. 3d 757, 174 Cal. Rptr. 348 (1981).

270. The owner of the car, Lilly Gray, and her guest Richard Grimshaw, were in her
1972 Ford Pinto on a California freeway. The car suddenly stalled and came to a halt in the
middle lane. The driver of a 1962 Ford Galaxie was unable to stop and hit the rear of Mrs.
Gray’s car. The Ford Galaxie was traveling at between 28 and 37 miles per hour when it hit the
Pinto. The Pinto canght fire upon impact. The Galaxie had pushed the Pinto gas tank forward
and caused it to be punctured by the flange or one of the bolts on the differential housing. Fuel
sprayed from the punctured tank and entered the passenger compartment. By the time the car
came to a rest, both Gray and Grimshaw had been seriously burned. Gray died a few days later;
Grimshaw survived but suffered permanent serious and disfiguring injuries. /d. at 773-74, 174
Cal. Rptr. at 359,

271. Testimony presented at trial included the results of crash tests Ford itself had
conducted. These showed that the Pinto did not meet the proposed federal regulation requiring
all automobiles manufactured in 1972 to be able to withstand a 20-mile per hour fixed barrier
without significant fuel spillage. Id. at 774-75, 174 Cal. Rptr. at 360. Mechanical prototypes,
when struck from the rear with a barrier moving at twenty-one miles an hour suffered damage
very much like that incurred by the Gray’s car. The gas tank was moved forward and punc-
tured, causing fuel leakage in excess of federal standards. Id.

The plaintiffs at trial also introduced evidence that technological changes to the Pinto de-
sign were possible which would have significantly altered the car’s ability to survive a crash
without fuel leakage. A Pinto with two longitudinal “hat sections” (reinforcing longitudinal side
members) passed a 20 mile-per-hour rear impact fixed barrier test without fuel leakage. Vehicles
- with fuel tanks installed above rather than behind the differential passed rear crash tests into
fixed barriers at 31 miles-per-hour, while the Pinto as built could not pass such a test at 21
miles-per-hour. Id. A former Ford engineer and executive in charge of crash testing testified
that Ford’s management knew of the fuel system’s vulnerability and of the possible changes
which might increase its safety. Documentary evidence corroborated the engineer’s testimony.
Id. at 775-78, 174 Cal. Rptr. at 361-62.

The jury awarded Grimshaw $2,516,000 compensatory damages and $125 million puni-
tive damages; Gray’s heirs, who sued for wrongful death, received $559,680 in compensatory
damages. On Ford’s motion for a new trial, Grimshaw was required to remit all but $3.5 mil-
lion of the punitive award as the court’s condition for denying Ford’s motion. Id. at 771-72,
174 Cal. Rptr. at 358.

Ford appealed from the judgment and from an order denying its motion for a judgment
notwithstanding the verdict as to punitive damages. Grimshaw appealed from the order granting
a conditional new trial and from the order amending his award of punitive damages. Gray's
heirs cross-appealed from the judgment and from an order denying leave to amend their com-
plaint to seek punitive damages. Id. at 772, 174 Cal. Rptr. at 358-59.
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install a safety feature constituted malice sufficient to uphold an award of punitive
damages.2’2 The court’s decision in this regard is problematic and raises
fundamental questions about the consistency with which courts wish to adopt a
risk-utility analysis for determining manufacturers’ liability.

The court was obviously perturbed, if not repelled, by the specter of cor-
porate executives deciding to take calculated risks of harm on the basis of the cost
of avoiding harm relative to the benefits.2”3 The court’s.view of Ford’s behavior is
reminiscent of the older standard of negligence requiring parties to avoid accidents
at all costs. It is almost as if the court at some level refused to accept the full
implications of its abandonment of unavoidable accident judgments and its
adoption of risk-utility analysis in this area.

This schizophrenic view cannot be justified (as the Grimshaw court may
have thought) by the fact that risk-utility analysis used in the courts usually in-
volves retrospective determinations of unintended risk of harm, whereas in the
Pinto case, Ford Motor engaged in prospective intentional and knowing acceptance
of an actual risk of harm. Courts use risk-utility analysis to determine what
constitutes a socially acceptable level of risk; a distinction in the use of such a
standard between retrospective and prospective application is meaningless. The
crucial factor is not at what point the decision about harm occurs but what level of
harm society is going to tolerate.274

Furthermore, the danger of, on the one hand, accepting risk-utility analysis
as the standard for retrospective determination of liability but on the other hand
penalizing those who use it prospectively, is to encourage purposeful corporate
ignorance .2’ While it is true that courts may attempt to deal with such a response

272. Id.at 819-21, 174 Cal. Rptr. at 388-89. In its appeal from the award of punitive
damages, Ford argued that such awards were irmpermissible in product design cases. California
law provided for an award of damages in civil cases only when the defendant had been guilty of
“oppression, fraud, or malice, express or implied.” Id. at 807, 174 Cal. Rptr. at 380-81. The
court noted, however, that California case law interpreted malice to include conduct evincing “a
conscious disregard of the probability that the actor’s conduct will result in injury to others.” Id.
at 808, 174 Cal. Rptr. at 381 (quoting Dawes v. Superior Court, 111 Cal. App. 3d 82, 88, 168
Cal. Rptr. 319, 322 (1980)). Furthermore, the court found that there was sufficient evidence of
such malice to justify the punitive damages. Id. at 812-14, 194 Cal. Rptr. at 384-85.

273. The court termed Ford’s behavior “reprehensible in the extreme.” Id. at 819, 174
Cal. Rptr. at 388, i

274. When the courts use risk-utility in strict liability design fault cases, the emphasis
is on the product rather than the manufacturer’s conduct. Thus, the knowledge that he had, or
should have had, when the design was first put in the market is theoretically immaterial. The
product is judged in hindsight. Barker, 20 Cal. 3d at 434, 573 P.2d at 457, 143 Cal. Rptr. at
239; Cepeda v. Cumberland Eng’g Co., 76 N.J. 152, 386 A.2d 816 (1978). Conversely, under
a true strict liability theory, as opposed to negligence, a manufacturer who knew of the defect be-
fore putting a design on the market should not be judged more harshly than one whose knowl-
edge is only after-the-fact. See supra text accompanying notes 161-88.

275. While a legal incentive to improve product safety is present in a state of

the art defense based upon feasibility, . . . the incentive is not as strong as it

could be. There is, to be sure, an impetus to incorporate safety devices which are

feasible. There is not, however, an incentive to develop safety technology to a

point at which it becomes feasible. Professor X . . . may not be inclined to de-

vote additional time and money, once the airbag is developed, for the purpose of

making it economically feasible. Since further refinement by manufacturer Y

could deprive the firm of the benefit of the [state of the art] defense, it is not in

the firm’s best interest to.refine the airbag system. If neither the inventor nor the

industry is inclined to do so, their inaction collectively sets the standards.
glso;e(,lgr_}ogzguct Liability Reform Proposals: The State of the Art Defense, 43 ALB. L. REV. 941,
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by imputing malice to studied indifference,276 that remedy is likely to be
unsuccessful. Because finding the risk of harm will usually entail innovative de-
velopment for its discovery, there will be no bench mark of established procedure
against which the courts can judge any particular corporation’s failure to conduct
investigations.?” Indeed such an approach might well have the effect of lowering
the safety research goals of entire industries.

If the decision on actionability is made on the basis of knowledge avail-
able at the time of trial, it obviously is made on the basis of hindsight. ...

The hindsight standard . . . provides a disincentive for the manufacturer

to discover safety improvements for a product that has already been marketed.

And, even if improvements are discovered, it discourages their utilization or dis-

closure and encourages their concealment in order to prevent liability for products

already distributed.
Wade, On the Effect in Product Liability of Knowledge Unavailable Prior to Marketing, 58
N.Y.U. L. REV. 734, 755 (1983).

Hindsight analysis removes any element of culpability. Liability may be imposed

even where no risk of harm was foreseeable at the time of manufacture. Indeed,

hindsight analysis eliminates some incentive to discover such risks. Once discov-

ered, the knowledge of the risk may be used against the manufacturer to show the

product is defective.

Diamond, Eliminating the “Defect” in Design Strict Products Liability Theory, 34 HASTINGS L.
J. 529, 543 (1982-83).

276. See United States v. Jewell, 532 F.2d 697, 700 (9th Cir. 1976) (“The substan-
tive justification for the rule [equating knowledge with conscious disregard of facts] is that delib-
erate ignorance and positive knowledge are equally culpable.”).

277. Putting aside the issne of what it would take to rebut the ‘state of the art’

presumption, there is yet another question which must be confronted. Why is

there a presumption of any kind in favor of the defendant [manufacturer]? The

self-evident answer is that once the state of the art has been met the defendant

should be entitled to a presumption in his favor—he has, after all, conformed to
existing technology. But, we forget in what posture the issue is raised.

Invariably, the plaintiff has raised a design alternative which is both technologi-

cally and economically feasible at the time of trial. There are at least grounds for

suspicion that the state of technology was not as limited as we might have

thought . . . . The assumption is that scientific knowledge can be frozen and

easily determined at any given point in time. That is sheer nonsense. The state

of technical knowledge and technological feasibility is in a constant ebb and flow

.. .. To require a plaintiff who stands from the outside to cut through the maze

of industry knowledge and identify technological feasibility at a particular point in

time seems drastically unfair . . .. [T]he manufacturer who is best able to mar-

shall the evidence to support the proposition that it was not feasible should be

made to carry the burden on this issue. It makes no sense whatsoever to throw

on to the [plaintiff] the burden to prove . . . that a presently feasible design could

have been accomplished by industry if they had properly advanced the state of

their knowledge. If the advarice was not made, industry can best tell us of the

false positives and blind alleys of their research (if in fact they performed the re-

search properly) which led them away from making the desired advance.

Twerski & Weinstein, A Critique of the Uniform Product Liability Law—A Rush to Judgmen,
28 DRAKE L. REV. 221, 239-40 (1979). See also White, Economizing on the Sins of Our Past:
Cleaning Up Our Hazardous Wastes, 25 HOUS. L. REV. 899, 932-33 (1988), discussing
advantages of proposal for liability framework which creates incentives for firms to police
themselves by tax assessments to compensate victims:

In cases of advanced technological innovations, the technical expertise necessary

to grasp the implications of any particular safety measure is very high. Often the

accused corporation is the only source for this assessment, and naturally its ex-

pressed opinion will be biased. By creating incentives for the industry to police

itself, the question of the appropriateness of the degree of safety undertaken can

be debated [in the court room] by experts on both sides of the issue. If the indus-

try as a whole feels that a particular firm is negligent, they will be able to present
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Part of the court’s repulsion in Grimshaw may have been caused by the
small cost per car that would have to be expended to substantially reduce the risk
of explosion — two dollars.2’8 Although this is an understandable emotional
reaction, it tends to color the analysis of these issues. Although the cost of
avoiding this particular harm was only two dollars per car, in the aggregate it
represented over one hundred million doHars of certain expense to forestall the
potential of exploding rear-ended gas tanks risking an estimated one hundred and
eighty lives279

Though it might seem easy to argue that two dollars is an insignificant sum
to ask consumers to pay for safety,280 it is important to remember that there are
potentially hundreds of inexpensive equally significant safety measures that can be
taken with each automobile prototype.28! The aggregate of these can easily add
hundreds if not thousands of dollars to the cost of each car while avoiding risks
that have little more than one in a million chance of occurring. Though it may
seem callous to make such calculations on human lives, imposing the incorporation
of such costs can put the price of an antomobile beyond the reach of many people,
thereby creating another loss to society that may be at least the same if not greater
than the one that has been avoided. Certainly, social acceptance of the “inherently
dangerous™ automobile is quite evident. Limitations on maximum speeds could be
lowered for significant gains in highway safety and reduced fatalities.282 Better
traction, steering and braking power enhances the driver’s control over the vehicle

evidence and arguments for the purposes of persuasion. The industry will have

an incentive to do so since they most certainly would not want to pay higher tax

rates [for victim compensation] in order to protect a negligent firm.

278. The longitudinal reinforced members necessary for the car to pass the twenty
mile-per-hour rear impact fixed barrier test cost $2.40; additional cross members to further
strengthen the back end cost $1.80. Changes necessary to make the Pinto’s gas tank safe ina 34
to 38 mile-per-hour rear end collision by a vehicle the size of a Ford Galaxie would have cost
$15.30 per car. Grimshaw, 119 Cal. App. 3d at 775-76, 174 Cal. Rptr. at 360-61.

279. In making its cost-benefit analysis, Ford used the figures calculated by the
National Highway Traffic and Safety Association to be the value of human life ($200,000) and
serious burn injury ($67,000). Using an estimation of 180 bum deaths and 180 serious bumn
injuries per year, Ford calculated that the benefits that would be realized by adding safety devices
to the Pinto’s fuel tank, in terms of lives saved and injuries prevented, would equal approxi-
mately $50 million dollars, whereas the associated costs would be $137 million dollars. See S.
Kinghorn, Corporate Harm—A Structural Analysis of the Criminogenic Elements of the
Corporation 218 (1984) (unpublished dissertation).

280. Though the court views the two dollar expense as coming out of Ford’s corporate
profits, in fact, as economics tells us, and as has been repeatedly verified empirically, any in-
creases in costs are ultimately passed on to the consumer. Even the legal circles understand and
accept that fact, as is reflected in the courts’ decision to impose strict liability on the grounds that
manufacturers are better able to absorb the risks of harm by passing them on to consumers
through higher prices.

281. The evidence in Grimshaw indicates at least ten changes that could have been
made to improve the fuel tank integrity. Grimshaw, 119 Cal. App. 3d at 776, 174 Cal. Rptr. at
361.

282. In April [1987], when Congress permitted all states to raise the speed

limit on rural interstate highways to 65 m.p.h., 38 states chose to do so. -

‘People are voting with their gas pedals,’ says Gene Berthelsen of the
California Department of Transportation . .. . ‘We feel it’s wiser to post speeds
that people are already going.’

The results thus far have been ominous. The National Highway Traffic

Safety Association reports that in 22 of those states, highway deaths jumped 46%

between May and July over the same three months in 1986. ...

Wilentz, Putting the Pedal to the Metal, TIME, Jan. 11, 1988, at 29 (reported by Ted Gup).
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but such features add substantially to the price of the car.283 Finally, studies have
indicated that consumers themselves when faced with options in both safety and
fashion details almost invariably choose conspicuous consumption over safety
devices, reflecting their own internal cost-benefit analysis of putting their life and
the lives of others at risk.284

As the discussion above indicates, the Grimshaw case highlights the courts’
need to come to grips with the full implications of cost-benefit analysis in judicial
determinations. At the very least, consistent application of the standard is
warranted. Consistency in the application of risk-utility analysis does not mean,
however, that notions of faimess and minimal standards of safety cannot also be
imposed. To accommodate these apparently conflicting needs, the courts should,
in addition to risk-utility or any other cost-benefit analysis, use a separate standard
that would operate as a threshold test to protect societal interests. In effect, the
two-prong test of Lull v. Barker in the context of compensatory damages presages
this movement by establishing consumer expectations as a floor of safety.285 If
consumer expectations or other court-created standards are viewed as insufficient
or inappropriate, the various federal regulatory guidelines for product and
environmental safety can serve as the threshold standard. 86 What is necessary is
to avoid the court’s inconsistent posture regarding risk-utility.

B. The Longshoreman Case and Judicial Legerdemain

The type of reasoning in Grimshaw tends to make the use of risk-utility
analysis suspect. Since the court is assessing punitive damages for the application
of a standard that it has itself adopted, it appears as if the court is rejecting
cost-benefit analysis as being inherently evil.287 For different reasons, the results
in Plovidba 288 also gives cost-benefit analysis a bad name. In Grimshaw, the

283. Compare the ability of a Porsche to a mid-priced American automobile to avoid
an accident. (Of course, this ignores the temptation the Porsche offers the driver to undertake
greater risks — which in itself reflects another cost-benefit analysis calculating the value of
human life.).

284. See, e.g., Malcolm, On the Road Again With a Passion, NEW YORK TIMES,
Oct. 10, 1988, at A10, col. 1. “Customers are looking for a lot of special things in new cars,
but safety and gas mileage are not two of them.” Interview with Chris Cedergen, an analyst
with J.D. Powers & Associates.

285. See supra notes 242-58 and accompanying text,

286. Inthe two product catagories most frequently encountered in recent man-

ufacturers’ design choice cases, Congress has . . . establish[ed] specialized

administrative agencies and procedures for handling problems, including the

establishment and enforcement of standards relating to product design .. ..
Moreover, . . . enactment of the Federal Consumer Product Safety Act,

creating a[n] . . . administrative agency empowered to establish safety standards

for a wide range of consumer products, strongly suggests that the trend toward

legislative and administrative standard-setting wili continue.

Henderson, Judicial Review of Manufacturers’ Conscious Design Choices: The Limits of
Adjudication, 73 COLUM. L. REV. 1531, 1574-75 (1973).

Who ... should decide how much public risk we will accept and in what areas?

‘The answer is painfully obvious . . . outside the legal community: expert admin-

istrative agencies, not lawyers. To make life safer, faster, we need not more

scientists in the legal process but fewer lawyers in the scientific one . ... Expert
administrative agencies . . . [are] best able to regulate public risks in a manner
calculated to advance the public health and welfare.
Huber, Safety and the Second Best: The Hazards of Public Risk Management in the Courts, 85
COLUM. L. REV. 277, 329 (1985).
287. See supra text accompanying notes 269-85.
288. 683 F.2d 1022 (7th Cir. 1982).
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court does not like the implications of corporate risk-utility decision-nmiaking and
therefore adopted its own policy judgment to assuage its sense of outrage.28? In
Plovidba, on the other hand, Judge Posner apparently did not like the policy
judgment of Congress and by using the Carroll Towing formula he was able to

substitute his own policy judgment in place of theirs.2% It is not, however, the
cost-benefit analysis itself that accomplishes this replacement, it is Judge Posner’s
particular handling of the mathematical variables in the formula that obfuscates the
substantive issues, thereby facilitating the substitution of policy choices.

The significance of hidden value choices is made even more acute when we
examine the implications of Judge Posner’s choice of the Learned Hand formula in
light of the express legislative intent behind the changes in the applicable law in
Plovidba. The law with regard to the shipowner’s liability for injuries sustained
by longshoremen is regulated by the Longshoremen’s and Harbor Workers’
Compensation Act.29! In 1972, Congress amended the statute thereby changing
the shipowner’s third party liability to the longshoreman from one of strict liability
to one based on negligence.22 While doing so Congress also made clear (as the
House and Senate Reports?93 expressly state, the Supreme Court confirms?%4 and
Judge Posner did indeed acknowledge,) that the now applicable standard of
negligence is not to be construed to permit arguments of assumption of risk or
contributory negligence to bar a longshoreman’s recovery.2%s In spite of the
Congressional mandate, Judge Posner’s application of the Carroll Towing formula
to the facts in Plovidba incorporates those very elements with which contributory
negligence and assumption of risk are concerned in order to reach a judgment that
does, in fact, relieve the shipowner of liability.

The shipowner was being sued for failing to take measures that would have
prevented the longshoreman’s death. Articulating a new basis for evaluating
negligence findings, Judge Posner applied the Carroll Towing formula to assess
the rationality of a jury’s finding that the ship’s inaction did not constituted
negligence.2% This required weighing the cost to the ship of taking preventative
measures against the value of the harm multiplied by the probability of the harm
occurring (i.e., the expected harm).297 As noted earlier, the burden to the ship of
avoiding the accident was very small; it entailed either closing the darkened hold’s

289. See supra text accompanying notes 269-85.

290. See infra text accompanying notes 290-306.

291. 33 U.S.C. § 905 (1982).

292, Actof Oct. 27, 1972, Pub. L. No. 92-576 §§ 1 et. seq., 86 Stat. 1263, amend-
i(r;gsg)U.S.C. §§ 901 et. seq. (1970) (codified as modified at 33 U.S.C. §§ 901 et. seq.

293. The Report of the Senate Labor and Public Welfare Committee said that the admi-
ralty concept of comparative negligence, not the common law rule of contributory negligence
would apply. Furthermore, the defense of assumption of risk was precluded. S. Rep. No.
1125, 92d Cong., 2d Sess. 12 (1972). See also H. Rep. No. 1441, 92d Cong., 2d Sess. 12
(1972), reprinted in 1972 U.S. Code Cong. & Admin. News 4698, 4705.

294. We agree with the Court of Appeals that the shipowner may not defend on the

ground that Santos should have refused to continue working in face of an obviously

dangerous winch which his employer, Seattle, was continuing to use. The District Court

ﬁxred in ruling otherwise, since the defense of assumption of risk is unavailable in 905(b)

itigation.
Scindia Steam Nav. Co. v. De Los Santos, 451 U.S. 156, 176 n.22 (1981).

295. Plovidba, 683 F.2d at 1028.

296. Id. at 1028-29.

297. See supra notes 154-56 and accompanying text.
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intermediate hatches or locking its doorways and putting up warning signs.2® The
decision not to take the precautionary actions created the risk of serious injury and
loss of life, thereby placing a very high value on the harm. Since the cost to the
ship of avoiding the harm was very small and the cost of the harm was extremely
high, the shipowner’s liability for the longshoreman’s death hinged on the court’s
assessment of the probability of the accident occurring.

The reason Judge Posner gave for upholding the jury verdict relieving the
shipowner of liability was his finding, under the facts before him, that the
probability of accidental loss of life was extremely small.2% The probability was so
small, Judge Posner argued, that it offset the high value of the harm to such an
extent that when the two were multiplied together, the combination was less than
the costs to the shipowner of putting in the safeguards, even though the value of
the lost life alone greatly exceeded those costs.30

‘When we examine how Judge Posner reached his conclusion we see that he,
in effect, used those very elements that Congress expressly forbade in determining
third party negligence in this area. Judge Posner’s primary argument was that the
probability that a longshoreman would go into an adjacent darkened hold and fail
through an open hatch was very small.30! To support that conclusion, Judge
Posner posited that the deceased longshoreman was probably stealing,®2 that he
was forewarned of danger by the darkness itself, and that he probably knew of the
open hatch since he must have skirted around it to be found on the hatch’s far
side.303 By attaching a low probability to the longshoreman deciding to be
dishonest and reckless, as well as a low probability to his failing to successfully
skirt the open hatchway, Judge Posner felt able to conclude that it was a low
probability event that the longshoreman would fall into the hatch itself,34

Each of the factors Judge Posner used included elements of assumption of
risk and contributory negligence. The whole purpose of prohibiting assumption of
risk and contributory negligence as a bar to recovery is to prevent the shipowner
from using the longshoreman’s decisions and behavior in these matters to relieve
the shipowner from liability for its own (in)action. It is true that Judge Posner was
not using contributory negligence and assumption of risk directly to bar recovery
— but by incorporating those actions of the longshoreman that constituted
contributory negligence into the probability formula, he achieved the same ends
indirectly. While using the Learned Hand formula would not necessarily yield this
same result in every case, it does — as the court applies it — in Plovidba. In
Plovidba, the burden of avoiding the harm was so small and the harm itself was so
great that the decisive variable was the probability of harm. Judge Posner’s focus

298. See supra note 264 and accompanying text.

299. Providba, 683 F.2d at 1028.

300. Id.at1027-28. For a discussion on how the probability interacts with the loss of
life in the Learned Hand formula, see the discussion in note 215, supra, on probability and
multiplication.

301. Providba, 683 F.2d at 1028.

302. Id. Crates of liquor were stored in hold 1 and it was conjectured that Huck was
planning to steal some on his way off the ship. Id. at 1024.

303. Id.at 1028. Huck’s body was found about forty feet from the hatchway from
which he entered. The open hatch in the deck began six to ten feet from the hatchway and was
roughly thirty feet across. Thus, one could conclude that Huck had successfully skirted the
hatch and fallen in from the far side. Id. at 1024.

304. Id. at1028.
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on the plaintiff’s behavior alone to evaluate that probability was determinative in
barring recovery.3%

Nonetheless, even in Plovidba, a proper evaluation of the probability of
harm for the Carroll Towing formula would have reached a different result. Judge
Posner looked only to the probability of the particular acts of the particular
longshoreman. Proper use of the Carroll Towing formula requires an assessment
of a risk of fall into a darkened open hatchway based on the probability of what
any longshoreman might do (or indeed what anyone else on the ship might do) for
anyreason. The formula measures the risk (i.e., the probability) that if a darkened
hold’s hatch floors are left open that someone, anyone, might wander in and fall to
their injury or death. It does not measure the probability of a specific reason being
the cause of that wandering. In other words, the greater the number of individuals
on board, the greater the likelihood that someone will wander into the darkened
hold and fall in. Under that more appropriate evaluation, the probability sirely
would have been large enough so that the expected harm would outweigh the
burden of avoiding harm. This is particularly likely to be the case in Plovidba,
since avoiding the harm was nearly costless. Thus, based on the Carroll Towing
criterion that Judge Posner elected to judge the jury findings by, Judge Posner
should have found no rational basis for the jury verdict.306

Finally, the settled case law appears to be that it is “negligence for the vessel
to leave cargo hatches unguarded on a working deck if the particular hatch was not
to be worked.”07 Indeed one may well ask why in the face of such case law
making shipowners who leave hatches open and unguarded liable for thie
consequences, Judge Posner reopened the question by employing the weighing
and balancing of the Carroll Towing formula.

Is the attraction of the Learned Hand formula in Plovidba because math-
ematical variables tend to obscure the value choices that are being incorporated
indirectly? It seems clear Judge Posner thinks that contributory negligence and
assumption of risk are proper defenses in § 905(b) cases. The difficulty, of
course, is that Congress thinks otherwise. An overt ruling contrary to congres-
sional intent is out of the question. What is apparently not out of the question is a
ruling that has the same effect Congress specifically prohibited. Judge Posner’s
application of the Learned Hand formula neatly facilitates this result. It is,
however, unfair to blame the formula.

305. Posner’s conclusions that a low P offsets the liability arising from a low B are at
variance with those of other courts. For example, the court in Helling v. Carey, 83 Wash. 2d
514, 519 P.2d 981 (1974) reached the opposite conclusion when both a low cost accident avoid-
ance technique and a low probability of the accident occurring were present in the case:

Although the incidence of glaucoma in the age range of the plaintiff is ap-
proximately one in 25,000, this alone should not be enough to deny her a claim.

Where its presence can be detected by a simple, well-known harmless test, where

the results of the test are definitive, where the disease can be successfully arrested

by early detection and where its effects are irreversible if undetected over a sub-

stantial period of time, liability should be imposed upon the defendants.. . ..
Id. at 522, 519 P.2d at 985. .

306. One of the issues Judge Posner addressed was “the plaintiff’s challenge to the
jury instructions and its contention that negligence was shown as a matter of law.” Plovidba,
683 F.2d at 1026. Ironically, if Judge Posner had included all the correct variables in assessing
the probability of harm in his application of the Learned Hand formula, he could have easily
found the shipowner negligent as a matter of law.

307. Johnson v. AS Ivarans Rederi, 613 F.2d 334, 342 (1st Cir. 1980).
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VIII. CONCLUSION

As we have seen, the growing and widespread use of cost-benefit reasoning
in the courts is an outgrowth of the origins of negligence law. Desiring to find
ways to circumscribe the scope of liability that the courts themselves were
expanding, judges have turned to a weighing and balancing approach to find the
appropriate delimiters. Coupled with the analysis of economic and legal scholars,
the more generalized weighing and balancing has given way, in modemn times, to a
more formal and somewhat restrictive framework of cost-benefit reasoning. Some
jurists have become enamored with its power; others are disgusted with its results,
which are purported to be “objective.” In some areas of liability law, the courts are
increasingly depending on cost-benefit analysis as the ultimate arbiter of their
standards. New areas of law are being introduced to cost-benefit analysis as it is
being applied in entirely novel contexts. With this advent comes the necessity of
greater comprehension and refinement of the cost-benefit technique. The first
order of business in that direction is to draw the distinction between cost-benefit
reasoning and social value decision-making. This Article demonstrates a variety of
ways that social decisions arise in the context of applying cost-benefit analysis to
legal frameworks. Understanding the full scope and ramifications of this approach,
however, is really just beginning. As the use of the cost-benefit test expands, the
necessity of inquiry into its nature will expand as well.



