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2. Prepare and Review 

Once the information is obtained, the estate-planning attorney has 

a duty to draft a valid testamentary document that accurately reflects 

the testator's intent,96 This duty includes an obligation to clarify any 

uncertainties in the client-provided information, explain tax97 and non­

tax ramifications of the testator's wishes, and draft the document in 

accordance with statutory formalities98 and/or legal requirements.99 

On occasion, courts impose a duty to examine potential tax 

problems.lOO In most instances, the court's reluctance to incorporate 

tax-incentive provisions hinges on the need to honor the testator's 

testamentary scheme that is changed when tax provisions are 
incorporated into the testamentary document, 101 For example, 

objectively, most clients take advantage of the Federal exemption 

amount by placing that amount in a credit shelter trust, and making a 

96. See supra n. 5 (discussing the importance of the testator's intent). 
97. Horne v. Peckham, 158 Cal. Rptr. 714, 720 (App. 3d Dist. 1979) (stating that 

the general practitioner has a duty to refer his client to a specialist or recommend the 
assistance of a specialist if under the circumstances a reasonably careful and skillful 
practitioner would do so). 

98. See Dobris, supra n. 2 (explaining that the testamentary document must satisfy 
the requirements of the jurisdiction in which the decedent is domiciled as of his or her 
date of death); but see Md. Ests. & Trust Code Ann. § 4-104(3) (1974) (discussing that 
savings statutes recognize the testamentary document as being valid provided the 
document is valid in the jurisdiction in which it was executed). 

99. See Dobris, supra n. 2, at 473-490 (explaining that a valid trust requires 
ascertainable beneficiary, present intent, legal purpose, and resolution). 

100. Bucquet v. Livingston, 129 Cal. Rptr. 514, 518-21 (App. 1st Dist. 1976) 
(holding that knowledge of potential tax problems inherent in general powers of 
appointment in a trust were within the ambit of a reasonably competent and diligent 
practitioner); see also Horne, 158 Cal. Rptr. at 720 (holding that a general practitioner 
who acknowledged needing expert assistance regarding tax consequences of the trust 
had the duty to "refer his client to a specialist or recommend the assistance of a 
specialist if under the circumstances a reasonably careful and skillful practitioner 
would do so); but see Barner v. Sheldon, 678 A.2d 767 (N.J. Super. L.1995) (holding 
that an attorney who drafted the will and who was subsequently appointed as attorney 
for estate by executrix did not owe duty to inform beneficiaries (testator's children) 
that they had right to disclaim their share of testator's estate in favor of their mother, 
which allegedly would have resulted in avoidance or diminution of Federal estate 
taxes). 

101. See I.R.C. §§ 2010, 2056 (West 2004) (noting that the most common tax­
incentive provision is the married testator's ability to employ basic Federal estate tax 
savings provisions with a credit shelter trust and unlimited marital deduction, which 
results in the elimination Federal estate taxes on the death of the first spouse). 
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conscious decision to engage in such tax planning. 102 If done, the 
surviving spouse is prevented from having control over the trust assets. 
Thus, the surviving spouse is much more limited than he or she would 
be with an outright distribution. Therefore, courts will not infer the 
attorney's negligence from the testator's failure to engage in this level 
of tax estate planning. 103 The possibility of a valid reason for not using 
the credit shelter trust, precludes the court from presuming its absence 
is due to the preparer's negligence. 

Following the drafting of the testamentary document, the attorney 
has an obligation to review the document to insure its validitylO4 and 
complies with the testator's wishes. 105 At some point in the process 
before execution, documents should be carefully and thoroughly 
reviewed by the attorney for patent defects. Although a patent defect 
could be discovered by the client prior to the document's execution, the 
client's failure to bring an obvious defect to the attorney's attention 
should not prevent his or her malpractice recovery.106 To impose this 
responsibility on the client would be improper and unfair. Thus, the 
client's failure to discover and notify the attorney of the patent defect 
does not make the client contributorily negligent. 107 

The attorney owes duties to his or her client. 108 The discovery by 
the client of the attorney's failure to J'rovide this standard of care 
would result in a breach and damages. lo In this instance damages will 
likely be limited to the refund of fees. 1 10 More often, the error is 

102. I.R.C. § 2010. 
103. Noble v. Bruce, 709 A.2d 1264, 1278 (Md. 1998) (stating that testators do not 

always intend to avoid taxes, and in order to do so, the testator's must part with 
dominion and control). 

104. But see Lucas v. Hamm, 364 P.2d 685,690 (Cal. 1961) (holding that drafting a 
will so that the trust provisions violated the rule against perpetuities did not amount to 
negligence). 

105. See infra pt. IV.A. (discussing cases where third parties claim the document in 
some way failed to comply with the testator's wishes). 

106. Knupp v. Schoeber, 1992 WL 182323 at **2-4 (D.C. July 14, 1992) (holding 
that where a third party is able to proceed against the negligent attorney, contributory 
negligence should not mitigate damages). 

107. Id. 
108. See supra n. 69 (discussing the establishment of an attorney-client relationship 

and the respective duties and responsibilities). 
109. Fogel, supra n. 19, at 278. 
110. Noble v. Bruce, 709 A.2d 1264, 1278 (Md. 1998) (stating in dicta that the 

attorney could correct the will without further compensation or refund his or her fee). 
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discovered at the client's death and because of the testator's absence, 
courts are reluctant to second guess the testamentary intent and impose 
unclear obligations on the attorney. I I I But the existence of a patent 
ambiguity is a defect that should have been corrected and could have 
been eliminated at this stage of the estate-planning process. The 
attorney's failure to render competent services at the preparation and 
review stage causes the harm. 

3. Execution 

The attorney should be involved in the execution of the 
testamentary documents so that the attorney has another opportunity to 
discover a patent ambiguity. A draft forwarded to the client without an 
appropriate explanation of the necessary execution procedures could 
result in a malpractice action. I 12 Often, inadequacies in the execution 
ceremony lead to an invalid will. 11 3 The attorney must supervise or 
adequately inform the client with respect to execution procedures. 
These procedures include instructions regarding signature, witnessing, 
and safekeeping. 114 Although the execution ceremony seems 
straightforward, many problems arise due to inadequate supervision. I IS 

Ill. !d. at 1266 (finding that, where a Federal tax exemption was not maximized as 
part of the client's testamentary wishes, testators do not always intend to avoid taxes 
because doing so requires the testator to part with dominion and control). 

112. See Brammer v. Taylor, 338 S.E.2d 207,213 (W. Va. 1985) (holding that non­
lawyer's inadequate supervision of execution of codicil was prima facie negligence); 
accord State ex reI. Neb. St. B. Assn. v. Butterfield, III N.W.2d 543,546 (Neb. 1961) 
(finding that preparation oflegal documents during an attorney's suspension constitutes 
"practice of law); Palmer v. Unauth. Prac. Comm. of the St. B. of Tex., 438 S.W.2d 
374,376 (Tex. App. 14th Dis!. 1969) (noting that the drafting ofa will and supervising 
of its execution constitutes the "practice oflaw"). 

113. See In re Alleged Will of Ranney, 589 A.2d 1339, 1346 (N.J. 1991) (finding that 
the testator's failure to comply with the statutory formalities of signing in the presence 
of the two witnesses resulted in his property passing intestate). 

114. But see Atty. Grievance Commn. v. Myers, 490 A.2d 231, 233 (Md. 1983) 
(illustrating that under certain circumstances an attorney may reasonably believe that 
the client is sufficiently sophisticated and reliable to follow her instructions. An 
attorney prepared a will without an attestation clause, without signature lines, and 
failed to instruct the client properly regarding the manner of execution.). 

115. See e.g. Tomkins v. Beckley, 1999 WL 141328 at *3 (Mar. 9,1999) (discussing 
whether an attorney breached his duty where a will was never formally executed); 
Auric v. ContI. Cas. Co., 331 N.W. 2d 325, 327 (Wis. 1983) (finding that the attorney's 
negligence in his supervision of the execution of the will caused damages to the 
beneficiaries where a will was invalid for failure to have the required number of 
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The courts tend to find attorney's negligence for flaws in the 
statutory formalities. In such a situation, ifthejurisdiction does not fix 
the invalid will with substantial compliance,11 the attorney will likely 
be liabley7 Similar to the situation of a testamentary document's 
failure to comply with statutory formalities, when a patent ambiguity 
exists, the attorney should be liable for the consequences of this level 
of intolerable carelessness 

4. Implementation 

After the testamentary document is signed, a will is funded on the 
testator's death, whereas a revocable trust is funded during the settlor's 
lifetime with the transfer of property to the trustee. Some documents 
of transfer, like a deed, must be prepared by an attorney.118 Other 
assets, like bank accounts and brokerage accounts, may be transferred 
without any assistance. 119 The attorney should, at a minimum, advise 
the client on the procedures necessary to implement the trust. 120 The 
failure to implement the trust during the settlor's lifetime is oftentimes 
the result of the attorney's failure to comply with his or her duties in 
rendering estate planning services. But when the attorney's failure to 
implement the living trust is discovered at the death of the settlor, the 
courts are hesitant to presume that the lack of implementation was the 
attorney's fault. Instead, due to the number of potential reasons for the 
settlor's failure to implement, a court is likely to justify it due to the 
possibility that the settlor had second thoughts. 121 

signatures). 
116. In re Alleged Will of Ranney, 589 A.2d 1339, 1346 (N.J. 1991). 
117. Tomkins v. Beckley, 1999 WL 141328 at **3-4. 
118. See e.g. Md. Real Prop. Code Ann. § 3-104(f)(1) (2003). 
119. For example, opening accounts in the name of the trust by filling out the 

account application, followed by letters of instruction from the client is sufficient to 
accomplish this task. George T. Bogert, Trusts § 32 (6th ed., West 2001). 

120. See e.g. Fla. B. v. Schramek, 616 So. 2d 979, 987 (Fla. 1993) (finding that a 
non-lawyer's failure to implement a living trust forced the decedent's heirs to probate 
her estate). 

121. See Barcelo v. Elliott, 923 S.W.2d 575,578 (Tex. 1996) Uustifying the defeat of 
a testatrix's pour-over will where there was a defective trust because of the 
"concomitant questions as to the true intentions of the testator"). 
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B. COMPETENT REPRESENTATION AMOUNTS TO A DUTY TO DRAFT 

TESTAMENTARY DOCUMENTS FREE FROM PATENT AMBIGUITIES 

The Model Rules of Professional Conduct require an attorney to 
provide his or her client with competent representation. 122 This Ethical 
Rule requires the attorney to demonstrate "legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation." 123 The mere existence of a patent ambiguity in a 
testamentary document reflects an obvious lack of due care and 
departure from competent representation. 124 The patent ambiguity 
should not exist and would not exist had the attorney rendered 
competent services. Clients have a right to expect competence in the 
preparation of their testamentary documents. If it is discovered that the 
legal services rendered fell beneath this required standard of care, 
clients have recourse against the attorney. Although a violation of this 
Ethical Rule does not in and of itself give rise to a cause of action for 
negligence nor was it designed to be a basis for civil liability, the 
violation "may be evidence ofbreach.,,125 

1. Permitted Inference of Negligence Due to the Existence of Patent 
Ambiguity 

This article proposes that the existence of a patent ambiguity 
violates Ethical Rule 1.1,126 and from such violation, a permitted 
inference of negligence should be drawn. 127 The mere existence of a 
patent ambiguity in a testamentary document allows for an inference of 
the preparer's negligence. 128 The permitted inference should be 
allowed because the patent ambiguity could and should have been 
easily avoided with appropriate drafting steps and procedures.129 The 

122. Model R. of Prof. Conduct 1.1 (ABA 2004) (requiring a lawyer to provide 
clients competent representation, defined as the legal knowledge, skill, thoroughness 
and preparation reasonably necessary for the representation). 

123. Id. 
124. Infra pt. I1I.B.1. (discussing the permitted inference of negligence). 
125. See Gillers & Simon, supra n. 16, at 113. 
126. Model R. of Prof. Conduct 1.1 (ABA 2004). 
127. Michael H. Graham, Handbook of Federal Evidence § 301.7 (5th ed., West 

2001); McLain, Maryland Evidence § 301:4 (defining permissible inferences as 
allowing upon the proof of a basic fact, a second fact to be inferred). 

128. Graham, supra n. 127, at § 301.7; McLain, supra n. 127, at § 301:4. 
129. Dukeminier & Johanson, supra n. 10, at 409. 
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patent error could and should have been discovered in the preparation 
and review stage of the estate-planning process. 130 For example, if the 
will provision specifically bequeathed real property but failed to 
designate the beneficiary, this error should have been caught during the 
appropriate review of the will. The client's foreseeable absence and 
inability to participate in the action, coupled with the need to provide a 
remedy, mandate this permitted inference. 

IV. THIRD PARTY CAUSE OF ACTION FOR NEGLIGENCE 

A. JUSTIFICATIONS FOR EXTENDING ATTORNEY'S 

DUTY TO THIRD PARTIES 

Current law does not automatically extend the attorney's duty to 
draft testamentary documents free from patent ambiguities to third 
parties. However, in order to provide an adequate remedy to those 
harmed, this duty must be extended. This extension is necessary 
because the attorney's failure to render competent services is likely to 
be discovered only after the client's death, which terminates the 
attorney-client relationship and the duties attached therewith. Like the 
bad conduct exception,131 the existence of a patent ambiguity opens the 
door for third party suits. The attorney's gross carelessness that 
resulted in a patent ambiguity should permit the third party to proceed. 
Baseless claims can be controlled by requiring the third party to show 
harm with extrinsic evidence. 

B. ACCOUNTABILITY TO THIRD PARTIES 

If the document includes a patent ambiguity, the client's absence 
presents a unique hurdle for those harmed by the defective drafting. 
Third parties are left to determine whether they can sue, justifying the 
risks of litigation and funding the suit. Whether a third party can 
successfully bring a cause of action against the attorney who prepared 
the testamentary document with a patent defect depends on the 
jurisdiction. 

Current approaches to third party liability in the preparation of 
testamentary documents are insufficient and fail to provide a remedy to 

130. See supra pt. III. A. 2. (discussing the attorney's duty of care in the preparation 
and review stages of the estate-planning process). 

131. See infra pt. IV.B.2.a. (defining and describing of the bad conduct exception). 
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the third party hanned by the patent ambiguity. 132 This article 
classifies those approaches as strict privity,133 strict privity 
exceptions,134 or other approaches. 135 The third party's inability to sue 
in jurisdictions adhering to the strict privity rule amounts to absolute 
immunity. Several jurisdictions require the third party to satisfy a strict 
privity exception, which offers little practical relief. The majority of 
states have adopted other approaches that allow the third party to sue 
but only after he or she satisfies a sufficient number of elements under 
the balancing of factors test l36 or proves that he or she is a foreseeable 
plaintiff who relied upon the services under the foreseeable reliance 
theory. 137 When the attorney's negligence results in a patent 
ambiguity, these approaches unnecessarily impose significant burdens 
and costs on the third party. 

1. Strict Privity 

Over one hundred years ago, the United States Supreme Court 
held that a third party not in privity138 with an attorney had no cause of 
action against the attorney for negligence. 139 The Court stated that 
absent privity, the attorney would be exposed to countless claims l40 

and would be unable to zealously represent his or her clients. 
Although most jurisdictions no longer follow strict privity, a 

minority of jurisdictions, 14 1 despite its inequities,142 adhere to strict 

132. See infra pt. IV.B. (discussing the current approaches to accountability to third 
parties). 

133. See infra pt. IV.B.1. 
134. See infra pt. IV.B.2. 
135. See infra pt. IV.B.3. 
136. See infra pt. IV.B.3.a. 
137. See infra pt. IV.B.3.b. 
138. Black's Law Dictionary at 1237 (defining pnvlty as "the connection or 

relationship between two parties, each having a legally recognized interest in the same 
subject matter"). 

139. Natl. Sav. Bank of D.C. v. Ward, 100 U.S. 195,200 (1879) (finding that, due to 
the lack of privity, a lender could not bring a negligence cause of action against an 
attorney who was acting on behalf of the real estate loan applicant). 

140. [d. at 202. 
141. See e.g. Robinson v. Benton, 842 So. 2d 631, 637 (Ala. 2002) (upholding the 

rule that a third party cannot sue an attorney without privity, despite the attorney's 
admission of fault in failing to destroy a previous will upon the request of his client); 
Linck v. Barokas & Martin, 667 P.2d 171, 173 (Ala. 1983) (dismissing complaint of 
professional negligence against attorneys brought by deceased widow); Lilyhorn v. 
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privity in the situation of estate-planning malpractice. 143 Strict privity 
acts as an absolute bar to the cause of action and constitutes immunity 
for estate-planning attorneys when the defect is discovered after the 
testator's death. Adherence to such a principle in the words of an 
English court is striking, because the real harm is caused when "the 
only person who has a valid claim has suffered no loss and the only 
person who has suffered a loss has no valid claim."I44 

a. Justifications for Strict Privity 

Proponents of strict privity believe that a greater good is being 
served by preserving the attorney's ability to zealously represent clients 
without being compromised by the threat of a suit from third parties. 145 

In those states following strict privity, it is believed strict privity is 

Dier, 335 N.W.2d 554, 555 (Neb. 1983) (stating that no attorney-client privilege 
existed between the attorney and the decedent's son with respect to the drafting or 
execution of the decedent's will and that the duty to exercise reasonable care and skill 
that an attorney ordinarily owed his client did not extend to third parties); Kramer v. 
Be/fi, 482 N'y.S.2d 898, 900 (App. Div. 1984) (applying New York's strict privity 
doctrine, the court denied standing to the beneficiary of a decedent's estate to sue the 
attorney for the executor for allegedly failing to give tax advice that would have saved 
estate taxes); Barcelo v. Elliot, 923 S.W.2d 575, 579 (Tex. 1996) (finding that an 
attorney owed a duty of care only to his client and not to third parties who may have 
been damaged by defendant's negligent representation of the client). 

142. See infra pt. IV.B.l.b. 
143. Robinson, 842 So.2d at 637. 
144. Ross v. Caunters, 3 All Eng. Reports 580, 583 (Chancery Div. 1979) (holding 

that the beneficiaries' lack of privity of contract with the attorney-drafter of the will 
was no bar to an action for negligence). The English court observed: 

Id. 

[I]n broad terms, the question is whether solicitors who prepare a will are 
liable to a beneficiary under it if, through their negligence, the gift to the 
beneficiary is void. The solicitors are liable, of course, to the testator or his 
estate for a breach of the duty that they owed to him, though as he has 
suffered no financial loss it seems that his estate could recover no more than 
nominal damages. Yet it is said that however careless the solicitors were, 
they owed no duty to the beneficiary, and so they cannot be liable to her. If 
this is right, the result is striking. The only person who has a valid claim has 
suffered no loss, and the only person who has suffered a loss has no valid 
claim. 

145. Barcelo, 923 S.W.2d at 577-579 (The court stated that an attorney retained by a 
testator to draft a trust owed no professional duty of care to persons named as 
beneficiaries thus barring a malpractice suit when the trust was declared invalid. The 
court reasoned that without this privity barrier, clients would lose control over the 
attorney-client relationship and attorneys would be subject to unlimited liability.). 
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necessary to: (1) Prevent frivolous claims by beneficiaries who did not 
benefit under the will as they believed they should, (2) protect the 
attorney-client relationship, (3) prevent the attorney from dividing his 
loyalties between the client and intended beneficiary,146 (4) prevent the 
drafting-attorney from being subject to unlimited liability,147 (5) 
prevent a conflict of interest during the estate-planning process that 
would limit the attorney's ability to represent the client zealously, 148 
and (6) protect the deceased testator's intentions rather than allowing 
beneficiaries to doubt them. 149 Strict privity supporters believe that "in 
drafting testamentary instruments at the behest of a client, an attorney 
should not be burdened with potential liability to possible beneficiaries 
of such instrurnents.,,150 

b. Inequities of Strict Privity 

These public policy arguments favoring strict pnvlty fail to 
address the detrimental impact such a rule has on the third party who is 
left without recourse to pursue his or her remedy. Strict privity 
operates as an absolute bar regardless of the facts and circumstances. 
This harsh rule allows carelessness to occur and continue to occur in 
the preparation of testamentary documents because when the patent 
defect is discovered after the testator's death there is no risk of 
malpractice. 151 In states following strict privity, there is no 
accountability for sloppy and careless drafting. Without accountability 

146. Craig D. Martin, Student Author, Liability of Attorneys to Non-Clients: When 
Does a Duty to Non-Clients Arise?, 23 J. Leg. Prof. 273, 279 (1999) (noting that 
enacting an exception to the strict privity requirement "would subject attorneys to suits 
by heirs who simply did not receive what they believed to be their due share under the 
will or trust. This potential tort liability to third parties would create a conflict during 
the estate planning process, dividing the attorney's loyalty between his or her client and 
the third-party beneficiaries."). 

147. Barcelo, 923 S.W.2d at 577. 
148. Id. at 578. 
149. Id. at 577-78; Martin, supra n. 146, at 279. 
150. Glover v. Southard, 894 P.2d 21, 25 (Colo. App. Div. 2 1994) (holding that a 

bank's attorney, who drafted a trust agreement for the decedent and later amended the 
testator's will to leave the entire estate to the beneficiaries, but never amended the trust, 
had no duty to the beneficiaries). 

151. See generally id. (illustrating strict privity jurisdictions tendency to make 
negligent estate planners immune from liability when the negligence is discovered after 
the death of his or her client). 
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to third parties, attorneys will not clean up practices or prevent future 

harm. 

Despite the justification for strict privity,152 adherence to such a 

rule in the estate-planning area has a detrimental affect on third parties 

and therefore should not be followed. Most jurisdictions agree and 
have developed exceptions 153 or other rules 154 to provide third parties 

with an avenue for pursuing a remedy. 

2. Strict Privity Exceptions 

Some jurisdictions have softened the consequences of strict 

privity by making narrow strict privity exceptions for defective 

testamentary documents. 155 This article divides the strict privity 

exceptions into three groups: (1) The bad conduct exception,156 (2) the 

third-party beneficiary exception,157 and (3) the frustrated intent 
exception. 158 

152. See supra pt. IV.B.La. 
153. See infra pt. IV.B.2. (discussing strict privity exceptions). 
154. See infra pt. IV.B.3. (discussing other approaches developed to accommodate 

third parties). 
155. E.g. Needham v. Hamilton, 459 A.2d 1060, 1062 (D.C. 1983) (holding that the 

requirement of privity did not extend to a malpractice suit brought by the intended 
beneficiary of a will against the attorneys who drafted it); Simpson v. Calivas, 650 
A.2d 318, 322 (N.H. 1994) (holding that although there was no privity between a 
drafting lawyer and an intended beneficiary, the obvious foreseeability of injury to the 
beneficiary demanded an exception to the privity rule); Simon v. Zipperstein, 512 
N.E.2d 636, 638 (Ohio 1987) (stating that generally, an attorney is immune from 
liability to third persons unless that attorney acted maliciously). 

156. E.g. McDonald v. Pettus, 988 S.W.2d 9, 14 (Ark. 1999) (indicating that one 
exception to the lawyer-immunity statute includes any statement by the attorney that 
constitutes fraud); accord Zipperstein, 512 N.E.2d at 638; Brooks v. Zebre, 792 P.2d 
196,201-202 (Wyo. 1990). 

157. E.g. Walker v. Lawson, 514 N.E.2d 629, 633 (Ind. App. 1987) (attorney who 
drafts a will owes a fiduciary duty to the beneficiary because ordinary principles of 
negligence apply in a cause of action for malpractice for the known intended 
beneficiaries of a testamentary scheme); Pizel v. Zuspann, 795 P.2d 42, 48 (Kan. 1990) 
(holding that the appellant was entitled to bring suit as there was no dispute that 
appellant was a foreseeable beneficiary to the trust); Killingsworth v. Schlater, 292 So. 
2d 536, 543 (La. 1973) (finding that the legatees were entitled to recover damages as 
third-party beneficiaries for breach of the attorney's stipulation to legally draft the 
will); Noble v. Bruce, 709 A.2d 1264, 1272 (Md. 1998) (requiring plaintiff to prove 
direct employment relationship or that he or she was the intended third-party 
beneficiary under the narrow exception to the strict privity requirement); Calivas, 650 
A.2d at 322 (holding that "although there [was] no privity between a drafting attorney 
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a. Bad Conduct Exception 

Courts willingly deviate from strict privity when the attorney's 
conduct is fraudulent, malicious,159 or improper. 160 Exceptions to 
strict privity are also made for collusion,161 and intentional 

and an intended beneficiary, the obvious foreseeability of injury to the beneficiary 
demand[ed] an exception to the privity rule"); Leak-Gilbert v. Fahle, 55 P.3d 1054, 
1062 (Okla. 2002) (extending a duty created by a contract to a third party when the 
contract is made expressly for the benefit of a third-party); Roberts v. Fearey, 986 P.2d 
690, 693 (Or. App. 1999) (finding a duty to non-clients when the plaintiff was the 
"intended" third-party beneficiary of the attorney's relationship with a client); Guy v. 
Liederbach, 459 A.2d 744, 746 (Pa. 1983) (holding that a beneficiary had a cause of 
action against the attorney who drafted the will based either on a negligence or a third­
party beneficiary theory); Rutter v. Jones, 568 S.E.2d 693, 695 (Va. 2002) (requiring 
that in order to proceed on a third-party beneficiary contract theory, the party claiming 
the benefit must show that the parties to a contract clearly and definitely intended to 
confer a benefit upon him). 

158. See e.g. Arnold v. Carmichael, 524 So. 2d 464, 466 (Fla. 1st Dist. App. 1988) 
(finding that an attorney who had redrafted will, but had omitted a residuary clause, 
was the proximate cause for the loss to intended testamentary beneficiaries); Harrigfeld 
v. Hancock, 364 F.3d 1024, 1024 (9th Cir. 2004) (finding that an attorney preparing 
testamentary instruments owes a duty to the named beneficiaries to effectuate the 
testator's intent as expressed in the testamentary instruments); Schreiner v. Scoville, 
410 N.W.2d 679, 683 (Iowa 1987) (stating that a cause of action ordinarily arises only 
when as a direct result of the lawyer's professional negligence, the testator's intent as 
expressed in the testamentary instruments is frustrated in whole or in part, and the 
beneficiary's interest in the estate is either lost, diminished, or unrealized); Ginther v. 
Zimmerman, 491 N.W.2d 282, 286 (Mich. App. 1992) (holding that "where the intent 
of the testator as expressed in the testamentary instrument is not frustrated, an attorney 
owes no duty that will give rise to a cause of action to persons not named in the 
instrument"). 

159. See e.g., Glover v. Southard, 894 P.2d 21,23 (Colo. App. Div. 21994) (finding 
that an attorney is not liable to non-client absent fraudulent or malicious conduct); 
Luikart v. Miller, 48 S.W.2d 867, 871 (Mo. 1932) (defining malice as the intentional 
doing of a wrongful act without just cause or excuse, with the intent to inflict injury or 
under circumstances that the law will imply an evil intent). 

160. See Brainerd Dispatch Newsp. Co. v. Crow Wing County, 264 N.W. 779, 780 
(Minn.1936) (defining fraud and collusion); see also Ark. Code Ann. § 16-22-310 
(1987 & Supp. 2003) (providing statutory provisions that allow a third party to sue an 
attorney for negligence when the attorney's conduct constitutes fraud or intentional 
misrepresentation. Fraud is defined as an intentional perversion of the truth for the 
purpose of inducing another in reliance upon it, to part with some valuable thing 
belonging to him.). 

161. See Noble v. Bruce, 709 A.2d 1264, 1268 (Md. App. 1997) (discussing an 
attorney's liability to third parties when fraud, collusion, or malice exists). 
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misrepresentation. 162 This article has designated these situations as the 
"bad conduct exception" because they involve inexcusable conduct by 
the attorney. The bad conduct exception only provides third parties 
with an avenue for recovery when the third party was a victim of the 
attorney's bad behavior. Thus, the bad conduct exception rewards third 
parties while punishing the attorney for his or her actions. The bad 
conduct exception is aimed at deterring bad conduct and echoes the 
view that such conduct should not and will not be tolerated. Thus, by 
engaging in bad conduct, the attorney extends his or her duty of care to 
the third party. 163 The bad conduct exception requires an intentional 
component to the attorney's actions or inactions that is absent when a 
patent ambiguity is at issue. l64 

This article's proposal is consistent with the theory of third party 
accountability used for the bad conduct exception. Like the bad 
conduct exception, when an attorney's negligence escalates to the level 
that results in a testamentary document that is prepared with a patent 
defect, third parties should be provided with an avenue to pursue 
recovery. It is only with this level of accountability that future harm 
will be deterred. 

b. Third-Party Beneficiary Exception165 

When the third party can show that he or she was closely 
connected to the services rendered, jurisdictions are willing to extend 
the duty of care to those third parties. 166 Jurisdictions justify this 
exception with a variety of terms referring to the third party as the 

162. See generally Ark. Code Ann. § 16-22-310 (defining intentional 
misrepresentation as a false representation of a matter of fact that deceives and is 
intended to deceive another so that he or she acts upon it to his or her legal injury). 

163. Donahue v. Shughart, 900 S.W.2d 624, 628 (Mo. 1995) (finding that the 
pleadings were sufficient to establish that attorneys owed a duty to non-clients who 
were intended recipients of client's gifts causa mortis and supported a legal malpractice 
action by the non-clients against the attorneys). 

164. Although a patent ambiguity could result from an intentional act, such as the 
attorney's deliberate failure to designate an intended beneficiary, that situation is 
beyond the scope of this discussion. 

165. Many courts use the term third-party beneficiary in their analysis of the privity 
cases. The classification of this strict privity exception does not mirror that discussion. 
See infra pt. IV.B.3.a. (discussing the elements of the balancing of factors test). 

166. Supra n. 157 (discussing cases following third-party beneficiary exception). 
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"identified beneficiary,,167 or requiring the third party to establish he or 

she was the "direct purpose of the estate planning transaction.,,168 By 

requiring the third party to establish this sufficient connection to the 

services rendered, the likelihood of frivolous suits is lessened. 169 

However, by imposing such requirements, the third party harmed by 

the patent ambiguity is oftentimes no better served. For example, a 

third party harmed by a will with a patent ambiguity that fails to 

identify that third party will be unable to satisfy this exception. 170 In 

the situation of non-identified property,171 or duplication, 72 the third 

party faces a significant burden in order to satisfy the third party 

beneficiary exception because courts have created a patchwork of rules 
and terms,173 with little uniformity.174 This patchwork of law and 

167. See e.g. Glover v. Southard, 894 P.2d 21, 24 (Colo. App. Div. 2 1994); 
Needham v. Hamilton, 459 A.2d 1060, 1062 (D.C. 1983). 

168. Noble v. Bruce, 709 A.2d 1264, 1272 (Md. 1998) (holding that the client's 
intent to benefit the non-client must be a direct purpose of the transaction or the 
attorney-client relationship in order for the non-client to be considered a third-party 
beneficiary). 

169. See Martin, supra n. 146, at 279 (discussing that if an exception to the strict 
privity requirement is enacted, additional requirements on third parties would be 
necessary to prevent frivolous suits). 

170. See Knupp v. D.C., 578 A.2d 702, 703, 705 (D.C. 1990) In Knupp, the patent 
ambiguity was a disposition of the residual estate to the person designated in the eighth 
paragraph of the will. Paragraph eight made a personal representative appointment and 
did not refer to the disposition of the testator's residual estate. The appointed personal 
representative was the person who claimed harm as a result of the patent defect but he 
would not have been able to satisty the third-party exception because he was not an 
identified beneficiary. !d. at 703. 

171. Wilson v. First Florida Bank, 498 So. 2d 1289, 1291 (Fla. 2d Dist. App. 1986). 
172. Succession of Neff, 716 So. 2d 410, 410-411 (La. App. 4th Cir. 1998). 
173. See Needham v. Hamilton, 459 A.2d 1060, 1062-63 (D.C. 1983) (requiring the 

third party to be the "direct and intended" beneficiary of the attorney-client 
relationship). See Pizel v. Zuspann, 795 P.2d 42, 49 (Kan. 1990) (requiring the third 
party claimant to be a "foreseeable" third party); Flaherty v. Weinberg, 492 A.2d 618, 
625 (Md. 1985) (establishing the rule that third party recovery in an attorney 
malpractice case is whether the intent of the client to benefit the third party actually 
existed, not whether the client could have intended to benefit third party); Simpson v. 
Calivas, 650 A.2d 318, 321 (N.H. 1994) (referencing this exception as an "intended" 
beneficiary). 

174. See In re Sandersfeld Estate, 9 Cal. Rptr. 447 (App. 4th Dist. 1960) (holding 
that the meaning of the word "home" was a latent ambiguity and allowed extrinsic 
evidence); see also Carlisle v. Est. of Carlisle, 252 So. 2d 894, 895 (Miss. 1971) 
(admitting extrinsic evidence even though that the uncertainty of the word "home" was 
labeled a patent ambiguity). 
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terms further adds to the difficulties faced by the third party in bringing 
suit under this exception. 

c. Frustrated Intent Exception 

Other jurisdictions have carved out a narrow exception for patent 
defects if the error contradicts the testator's expressed intent. This 
exception is sometimes referred to as the "Florida-Iowa exception,,,175 
deviates from strict privity when the testamentary intent as "expressed 
in the testamentary instruments" is frustrated. 176 This rule most often 
applies where there are errors in the execution of the testamentary 
document. 177 For example, in order for this exception to provide an 
avenue for recovery to a third party harmed by a patent ambiguity, the 
testamentary document would require a statement such as "I intend to 
benefit my daughter," followed by a legacy with no designated 
beneficiary. It is difficult to imagine why an attorney who would be 
careless enough to prepare a testamentary document with a patent 
ambiguif( would incorporate non-required direct statements of 
intent. 17 Thus, this exception will not likely provide the third party 
with recourse when the defective document includes a patent 
ambiguity. 

When the testamentary document is patently defective, the strict 
privity exceptions are insufficient and unlikely to adequately protect 
third parties harmed by an attorney's carelessness.179 Not one case that 

175. Fogel, supra n. 19, at 262-263 (discussing the Florida-Iowa rule allowing a 
beneficiary to maintain a cause of action against the estate-planning attorney only if the 
client's intent, as expressed in the will or other document, is frustrated). 

176. See Harrigfeld v. Hancock, 364 F.3d 1024, 1024 (9th Cir. 2004) (holding that 
an attorney preparing testamentary instruments owes a duty to the beneficiaries named 
or identified therein to prepare such instruments, and if requested by the testator, to 
have them properly executed so as to effectuate the testator's intent as expressed in the 
testamentary instruments). 

177. Fogel, supra n. 19, at 333 (discussing the types of errors more likely to satisfy 
this exception). 

178. See Cal. Prob. Code Ann. § 6100 (West 1991 & Supp. 2004); N.Y. Est. Powers 
& Trusts L. § 3-21 (McKinney 1998 & Supp. 2004) (explaining that statements of 
intent are not statutorily required). 

179. See e.g. Glover v. Southard, 894 P.2d 21, 24-25 (Colo. App. Div. 2 1994) 
(deciding that attorney who drafted decedent's will and trust owed no duty to intended 
beneficiaries and, thus, beneficiaries could not assert legal malpractice claim based on 
alleged failure to amend gift provisions of will in accordance with amendments made 
to trust); Needham v. Hamilton, 459 A.2d 1060, 1062 (D.C. 1983) (finding that "the 



90 WHITTIER LAW REVIEW Vol. 26 

applied these narrow exceptions involved a patent ambiguity.180 This 

suggests that third parties harmed by a patent defect have no greater 

chance to recover under the strict privity exceptions than they have 

under strict privity. 

3. Other Approaches Developed to Accommodate Third Parties 

a. Balancing of Factors Test 

A majority of jurisdictions have abandoned strict privity and strict 

privity exceptions for the "balancing of factors" test. 181 This test 

considers a number of criteria in determining whether a duty is owed 

by the attorney to a third party. The California Supreme Court 

developed this test and was the first to deviate from the inequitable 

consequences of strict privity.182 The factors to be considered are: (1) 
The extent to which the transaction was intended to affect the plaintiff, 

interests of the testatrix and the intended beneficiary with regard to the proper drafting 
and execution of the will were the same"); Noble v. Bruce, 709 A.2d 1264, 1276 (Md. 
1998) (stating that the non-client must allege and prove that the intent of the client to 
benefit the non-client was a direct purpose of the transaction or relationship. In this 
situation, the test for third party recovery is whether the intent to benefit actually 
existed, not whether there could have been an intent to benefit the third party.); but see 
Donahue v. Shughart, 900 S.W.2d 624, 628 (Mo. 1995) (finding that under a third­
party beneficiary theory it is difficult to conceive of a situation where the lawyer will 
be held liable for a failed gift or testamentary transfer while the client is still living and 
competent). 

180. Fogel, supra n. 19, at 283-293 (discussing the Florida-Iowa Rule and cases 
where this exception failed). 

181. E.g. Capitol Indem. Corp. v. Fleming, 58 P.3d 965, 967 (Ariz. App. Div. 2, 
2002); Biakanja v. Irving, 320 P.2d 16, 19 (Cal. 1958); Glover v. Southard, 894 P.2d 
21; Blair v. lng, 21 P.3d 452, 463 (Haw. 2001); Marker v. Greenberg, 313 N.W.2d 4,5 
(Minn. 1981); Donahue v. Shughart, 900 S.W.2d 624, 627 (Mo. 1995); Albright v. 
Burns, 503 A.2d 386,390 (N.J. Super. App. Div. 1986); Wisdom v. Neal, 568 F. Supp. 
4, 7 (D.N.M. 1982); Jenkins v. Wheeler, 316 S.E.2d 354, 357 (N.c. App. 1984); Am. 
Kennel Club Museum of the Dog v. Edwards & Angell, LLP, 2002 R.I. Super. LEXIS 
104 at *23 (July 26, 2002); Persche v. Jones, 387 N.W.2d 32, 35 (S.D. 1986); Tomkins 
v. Beckley, 1999 Wash. App. LEXIS 443 at **11-12 (Mar. 9, 1999); Brammer v. 
Taylor, 338 S.E.2d 207, 213 (W. Va. 1985); and Auric v. Conti. Cas. Co., 331 N.W.2d 
325,329 (Wis. 1983). 

182. Biakanja, 320 P.2d at 17, 19 (finding that where a notary public prepared an 
invalid will and caused the sole beneficiary named in the will to receive only one­
eighth of the estate by intestate succession, the notary public had a duty to exercise due 
care to protect sole beneficiary from injury and her negligence was the direct cause of 
beneficiary's loss). 
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(2) the foreseeability of the hann to the plaintiff, (3) the degree of 
certainty that the plaintiff suffered injury, (4) the closeness of the 
connection between the attorney's conduct and the injury suffered, (5) 
the moral blame attached to the attorney's conduct, and (6) the policy 
of preventing future hann. 183 Several years later, the California court, 
in Lucas v. Hamm, 184 applied these factors to an attorney malpractice 
case involving a negligence cause of action brought by will 
beneficiaries against the drafting attorney. In Lucas, the Court added 
an additional factor, which recognized that liability in such cases would 
not impose an undue burden on the legal profession. 18S In its 
justification for changing California's law, the Court recognized that 
without extending an attorney's duty of care to third parties in the 
estate-planning setting "no one would [ever] be able to recover.,,186 

In recent years, other states have recognized the need to expand 
from strict privity or strict privity exceptions allowing third parties to 
sue attorneys in malpractice. 187 In reaching their decision, the courts 

183. Id.atI9. 
184. Lucas v. Hamm, 364 P.2d 685, 688 (Cal. 1961) (holding that the lack of privity 

between the beneficiaries of a will and the attorney drafting the will did not preclude 
the beneficiaries from maintaining an action in tort for negligence in drafting the will 
because the extension of liability in the estate-planning setting would not be unduly 
burdensome). 

185. /d. 
186. Id. (finding that the relationship between the testator and the attorney was to 

provide the testator with a means by which he could transfer property to beneficiaries. 
If the testator's intent is frustrated due to negligent drafting by the attorney, and the 
intended beneficiaries are not able to maintain a cause of action, no one would be able 
to recover.). 

187. See Capitol Indem. Corp. v. Fleming, 58 P.3d 965, 967 (Ariz. App. Div. 2, 
2002). In Fleming, the court recognized public policy concerns and the importance of 
allowing the balancing of factors to determine whether or not an attorney was liable to 
an individual not in privity with him. Id. The Arizona courts balance the California 
factors which are: "(1) [T]he extent to which the transaction was intended to affect the 
plaintiff, (2) the foreseeability of harm to him, (3) the degree of certainty that the 
plaintiff suffered injury, (4) the closeness of the connection between the defendant's 
conduct and the injuries suffered, (5) the moral blame attached to the defendant's 
conduct, and (6) the policy of preventing future harm." /d.; Donahue v. Shughart, 900 
S.W. 2d 624,629 (Mo. 1995) In Donahue, the court recognized the California test and 
acknowledged in Missouri there was no case law in which a third-party beneficiary had 
a cause of action against the attorney for negligence. The court then outlined the 
factors to be considered: "(1) [T]he existence of a specific intent by the client that the 
purpose of the attorney's services were to benefit the plaintiffs, (2) the foreseeability of 
the harm to the plaintiffs as a result of the attorney's negligence, (3) the degree of 
certainty that the plaintiffs will suffer injury from attorney misconduct, (4) the 
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also evaluated the language set forth in section 51 (3) of the 
Restatement of the Law Governing Lawyers, which states that 

[ a] lawyer owes a duty of care ... to a third party when and to the 
extent that: (a) The lawyer knows that a client intends, as one of 
the primary objectives of the representation, the lawyer's services 
to benefit the third party; (b) such a duty would not significantly 
impair the lawyer's performance of obligations to the client; and 
c) the absence of such a duty would make enforcement of those 
obligations to the client unlikely. ISS 

Although public policy warrants a departure from the harsh 
consequences of strict privity, the balancing of factors test is not 
without substantial cost to the injured third party.189 This test requires 

the third party to make a case within a case to recover from the 
attorney. First, the third party is required to prove he or she is entitled 
to bring the cause of action by satisfying a sufficient number of 
elements under this test. If successful, the third party may proceed 
with the malpractice action. Unfortunately, the series of factors 
examined by the various courts have not been consistently applied 
amongst jurisdictions, 190 and the third party faces a gamble, at best, in 
addressing the laundry list of factors that are subject to change. 191 
Although it is apparent that courts are striving for equitable outcomes 
in their consideration of facts and circumstances, the third party is 
forced to absorb the risks, burdens and significant costs associated with 
bringing the cause of action.192 

closeness of the connection between the attorney's conduct and the injury, (5) the 
policy of preventing future hann, and (6) the burden on the profession of recognizing 
liability under the circumstances." Id. 

188. Restatement (Third) The Law of Governing Lawyers § 51(3); see also e.g. 
Kremser v. Quarles, 36 P.3d 761 (Az. 2001); Moore v. Anderson, 135 Cal. Rptr. 2d 
888 (App. 1st Dist. 2003); Estate of Leonard v. Swift, 656 N.W. 2d 132 (Iowa 2003); 
Pivnick v. Beck, 165 NJ 670 (2000). 

189. Auric v. ContI. Cas. Co., 331 N.W. 2d 325, 328 (Wis. 1983) (stating that there is 
a constitutional right to execute a will and have it carried out according to the testator's 
intentions, and by allowing an intended beneficiary to bring a cause of action against 
the attorney, the attorney will be held accountable for his actions). 

190. Supra n. 187 (discussing two cases where the California factors are not applied 
identically). 

191. See Lucas v. Hamm, 364 P.2d 685, 686 (Cal. 1961) (including an additional 
factor to be considered). 

192. Attorney's fees and costs of litigation are significant and will be necessarily 
absorbed by the third party bringing the cause of action. 
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It should not be necessary for a third party to face these hurdles 
when a patent ambiguity is at issue. The third party should not be 
required to bring a cause of action which could be financially draining 
and physically exhausting. These burdens in and of themselves 
sufficiently discoura~e such causes of action and amount to a waste of 
judicial resources. 19 Instead, because of the existence of a patent 
ambiguity, the attorney should be held accountable for his or her 
obvious error and the foreseeable harm. 194 

b. Foreseeable Reliance Theory 

In some states, the basis for determining an attorney's liability to 
a third party under the balancing of factors test is deemed too broad 
and risks great interference with the attorney-client relationship.195 In 
response, several jurisdictions have established an alternate theory 
known as the foreseeable reliance theory.196 This theory relaxes the 

harsh consequences of strict privity, allowing third party liability on a 
more limited scale. The foreseeable reliance theory states that an 
attorney owes a duty to a third party if it is foreseeable that the third 
party will rely on the specific services rendered by that attorney.197 In 

193. Since the attorney and/or his or her insurance carrier (herein defendants) will be 
required to make the third party whole, the defendants will likely expend exorbitant 
amounts to preclude recovery. This is especially true because damages will oftentimes 
depend on the size of the estate. 

194. This article is not advocating for damages greater than what the third party 
would have received had the defect not occurred. See Dobbs, supra n. 21 (defining 
compensatory damages). 

195. See e.g. Tom W. Bell, Student Author, Limits on the Privity and Assignment of 
Legal Malpractice Claims, 59 U. Chi. L. Rev. 1533, 1538 (1992). "[A] California 
appellate court pared down the balancing ... of [factor test of] attorney liability to 
focus attention on situations in which 'the foreseeability of harm to the third party as a 
consequence of professional negligence, is not out-weighed by other policy 
considerations.'" Id. 

196. See e.g. Licata v. Spector, 225 A.2d 28, 9-30 (1966) (holding that "liability for a 
negligent performance of a contract ... should be imposed where the injury to the 
plaintiff is foreseeable and where the contract is an incident to an enterprise of the ... 
[attorney] and there are adequate [policy] reasons for imposing a duty of care"); see 
Williams v. Ely, 668 N.E.2d 799, 805 (1996) (finding that "an attorney may [be held to] 
owe a duty to [third parties] who the attorney knows will rely on the services 
rendered"); Harper v. Harsh, 1992 Tenn. App. LEXIS 121, *4 (Feb. 7, 1992) (holding 
an attorney "liable to a ... third party who is known by him to be relying upon his 
proper preparation of a document affecting vested rights of the third party"). 

197. Williams, 668 N.E.2d at 805. 
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these jurisdictions an attorney has a duty not only to his client for 
whom the testamentary documents are being prepared, but also to the 
foreseeable third parties who will rely on those services. 198 The 
foreseeable reliance theory requires the third party to prove reliance, 
which is oftentimes a difficult task. In order for this exception to 
apply, the third party would need to be involved in the client's estate­
planning process. This would impose an obligation on the client to 
make the third party aware of the document's contents prior to his or 
her death and put the attorney on notice of the third party's knowledge. 
This presents a problem when the client desires to keep his or her will 
contents private until his or her death. 199 Under this theory, one court 
held that an attorney advising a client owes no duty to third persons 
affected by that advice "in the absence of a showing that the legal 
advice was foreseeably transmitted to or relied upon by 
plaintiffs .... ,,200 The use of the theory by a third party is further 
complicated by the courts' interpretation of whether the attorney's 
actual knowledge of the third party's reliance is required. One court 
found that actual knowledge was not required so long as the average 
lawyer could foresee such reliance.201 Similar to the proposal made by 
this article, the impact on the attorney-client relationship and the 
attorney's ability to provide zealous representation are necessarily 
compromised for the greater good of providinfi the needed protection to 
third parties harmed by the patent ambiguity.2 2 

When the patent ambiguity is an unidentified beneficiary, this 
theory offers no recourse for the third party. Moreover, for all patent 
defects under this theory, third parties will have a difficult time proving 
reliance unless he or she was actively engaged in the client's estate-

198. Harper, 1992 Tenn. App. LEXIS 121 at *4. 
199. Dobris, supra n. 2 (differentiating a will, which becomes public record when 

offered for probate, and a revocable trust, which does not become public unless it 
becomes part oflitigation). 

200. Goodman v. Kennedy, 556 P.2d 737, 743 (1976). The Goodman court also 
explained that, "To make an attorney liable for negligent confidential advice not only 
to the client who enters into a transaction in reliance [on that advice] but also to the 
other parties to the transaction with whom the client deals at arm's length would inject 
undesirable self-protective reservations into the attorney's [counseling] role," and 
would result both in an "undue burden upon the profession and a diminution in the 
quality of the legal services received by the client." Id. at 739. 
201. Harper, 1992 Tenn. App. LEXIS 121 at *7. 
202. See supra n. 148 and accompanying text (5) (discussing the conflict of interest 

to justifY application of the strict privity rule). 
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planning process. Requiring the third party's participation in the 
client's estate-planning process imposes significant obligations on the 
client, which may be undesirable and unknown.203 

Other approaches to resolving patent ambiguity when a third 
party's interests are at stake have proved inadequate. They place 
financial burden and risk of litigation on the third party, and thereby, 
make a successful malpractice action unlikely. The third party who 
suffers damages as a result of a testamentary document prepared with a 
patent ambiguity warrants real protection to recover for his or her 
harm. Protection can only be achieved by mandating compensation 
from the attorney whose carelessness caused the harm. Without such 
protections, this degree of negligence will not be curtailed or deterred, 
and will continue. 

When a testamentary document is prepared with a patent defect, 
the preparer should be accountable to the third party harmed by the 
ambiguity. When the attorney's standard of care falls significantly 
beneath the client's reasonable expectation of competent 
representation, such as when a patent ambiguity exists in a will or trust, 
then the attorney's duty should automatically extend beyond the client 
to those harmed by the patent defect. Similar to the bad conduct 
exception, a third party who can show harm with extrinsic evidence 
should be given an avenue for recovery.204 Negligence to this degree 
is easily avoided with appropriate standards and procedures during the 
estate-planning process and should not be tolerated. 

V. DETER FUTURE HARM WITH THE AID OF EXTRINSIC EVIDENCE 

This article proposes the mere existence of a patent ambiguity in a 
testamentary document gives rise to an inference of negligence and is 
sufficient to allow an in~ured third party to proceed against the attorney 
in a malpractice action. 05 Having alleged harm supported by reliable 
extrinsic evidence, damages are determined based on what the third 
party would have received had the patent defect not occurred.206 This 
proposal is intended to make it easier and more cost effective for third 

203. The client may not be advised by the attorney of the third party's required 
participation in his or her estate-planning process. 
204. See supra pt. IV.B.2.a. 
205. McLain, supra n. 127, at § 301:4 (explaining that the inference of negligence 

resulting from a patent ambiguity may also be tenned "prima facie evidence"). 
206. See Dobbs, supra n. 21 (defining compensatory damages). 
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parties harmed by the patent defect to sue the attorney in 
malpractice.207 To deter the gross carelessness, which allowed the 
testamentary document to be prepared with a patent ambiguity, the law 
must allow the injured third party to proceed against the responsible 
attorney without the senseless need to prove he or she is worthy of 
doing so.2°8 Like the bad conduct exception this proposal will deter 
future harm from this inexcusable carelessness.209 

Alternatives to this article's proposal do exist. For example, 
some scholars may argue that the doctrine of reformation is the proper 
method for remedying patent defects in a will or trust. 210 Reformation 
is an equitable remedy used to modify a written agreement to reflect 
the actual intent of the parties; however, after the testator's death, it is 
not a viable solution, because actual intent cannot be determined with 
certainty. 

Another solution might be to liberally admit extrinsic evidence, 
similar to the way in which it is used for latent ambiguities.211 

Currently five jurisdictions openly allow extrinsic evidence to explain 
patent ambiguities.212 Other jurisdictions have eliminated the 
patent/latent distinction by mis-classifting the patent ambiguity as 
latent and admitting extrinsic evidence. 13 Some courts adhere to the 
no extrinsic evidence rule in the case of a patent ambiguity despite the 

207. Damages would include recovery for reasonable attorney's fees. 
208. See supra pt. IV.B.2 & 3. (discussing the approaches requiring a third party 

claimant to prove that he or she was entitled to proceed with the malpractice action). 
209. See supra pt. IV B.2.a. 
210. E.g. deFuria, supra n. 36, at 1; John H. Langbein & Lawrence W. Waggoner, 

Reformation of Wills on the Ground of Mistake: Change of Direction in American 
Law?, 30 U. Pa. L. Rev. 521 (1982). 

211. See supra pt. II.B.2.(discussing extrinsic evidence rule for latent ambiguities). 
212. See e.g. In re Estate of Cole, 621 N.W.2d 816, 819 (Minn. App. 2001) (noting 

that Wisconsin, Arizona, New York and Maine allow extrinsic evidence to explain 
patent ambiguities); In re Hurley, 248 N.W. 194, 195 (S.D. 1933) (allowing extrinsic 
evidence in the construction of patent ambiguities); Carlisle v. Estate of Carlisle, 252 
So. 2d 894, 895 (Miss. 1971) (finding that the word meaning of the "home" a patent 
ambiguity, and therefore, allowing extrinsic evidence). 
213. Brandt, supra n. 67, at 24. "Extrinsic evidence will not come in to explain a 

patent ambiguity-one that appears on the face of the document, but will be admissible 
to cure a latent ambiguity---one that does not appear on the face of the will, but instead 
appears when the will is applied to the testator's property or beneficiaries. . .. The 
latent/patent distinction for the admissibility of extrinsic evidence is problematic, at 
best." Id. 
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consequences and the reliability of extrinsic evidence.214 For example, 
in one case in the District of Columbia, despite the fact that all 
available extrinsic evidence pointed to the plaintiff, the property 
escheated.215 The truth is that the distinction between patent and latent 
ambiguities for the admissibility of extrinsic evidence is shrinking. 2 16 
Liberal~ admitting extrinsic evidence reflects the client's alleged 
wishes, 17 prevents unjust enrichment218 to those not intended by the 
testator, and allows the third party to recover from the estate. A rule 
favoring the admission of extrinsic evidence more likely insulates the 
attorney from paying for errors caused by his or her negligence. If the 
third party recovers from the estate, he or she can not recover again 
from the attorney for malpractice. A liberal rule of construction as to 
patent defects will not force attorneys to improve practices to avoid 
future harm, but instead will rescue them from liability.219 However, 
there is a greater good in preventing future harm, which is ignored 
when extrinsic evidence is admitted. A rule that freely considers 
extrinsic evidence would not deter the patent ambiguity problem. 

Furthermore, there is no assurance that using extrinsic evidence to 
resolve the patent ambiguity will accurately ascertain the true 
intentions of the testator. Due to the testator's absence, extrinsic 
evidence provides no certainty?20 Although this rule of construction 
attempts to do what the testator intended from the start, it would place 
the careless attorney at a lower risk of being sued. The law is filled 
with rules of construction, which assist the sloppy estate planners. For 

214. See Knupp v. D.C.. 578 A.2d 702,705-706 (D.C. 1990). "No matter how clearly 
a testator's wish to make a particular disposition may appear from sources outside the 
will, a court [cannot] give it effect unless the words written into the will effect that 
disposition or are reasonably susceptible to ... interpretation." /d. In Knupp, the 
extrinsic evidence included an affidavit by the attorney "admitting that he ... failed to 
designate a residual beneficiary in the will even though the testator had instructed him 
to name Knupp" and the fact that the testator's two prior wills named Knupp. [d. at 
704. 
215. [d. at 703. 
216. Brandt, supra n. 67, at 24. 
217. Auric v. Conti. Cas. Co., 331 N.W.2d 325,328 (Wis. 1983). 
218. John H. Langbein, Curing Execution Errors and Mistaken Terms in Wills: The 

Restatement of Wills Delivers New Tools (and New Duties) to Probate Lawyers, Prob. 
& Prop. 28, 31 (Jan./Feb. 2004). 
219. Supra n. 183 and accompanying text (discussing the balancing of factor element 

of preventing future harm). 
220. See Jarboe, supra n. 5, at 1373 n. 51. 
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example, the presumption a~ainst intestacy,221 the four-corner rule,222 
and the plain meaning rule2 3 protect the sloppy estate-planner. This 
article suggests that extrinsic evidence should be used to ascertain the 
injury caused by the patent ambiguity. Thus, all extrinsic evidence 
should be considered to determine which third party was harmed and to 
what extent.224 This proposal advocates for the use of extrinsic 
evidence, not to save the negligent attorney from liability, but to 
determine who should recover from the attorney and how much. 

This proposal is not overly burdensome for general practitioners 
or sole proprietors. It will require them to implement essential steps 
and procedures to avoid patent defects in testamentary documents. 
Holding attorneys accountable for the grossly negligent preparation of 
testamentary documents will require estate planners to shape up or ship 
out. This policy will prevent future harm and will provide an incentive 
for attorneys to pay greater attention to detail and encourage 
specialization.225 

This author acknowledges that the lack of certainty in 
ascertaining harm remains. An unavoidable risk exists that the patent 
ambiguity may be resolved in favor of the beneficiary who is best 
positioned to litigate.226 The extrinsic evidence itself can assist the 
court in its determination as to reliability. However, the overriding 
policy that makes it necessary to protect against the carelessness that 

221. Dobris, supra n. 2, at 262. 
222. Young v. Allstate Ins. Co., 812 N.E.2d 741, 747 (Ill. App. 1st Dist. 2004) 

(finding that "[u]nder the 'four comers rule,' a written agreement must be presumed to 
speak the intention of the parties who signed it and the intentions regarding its 
execution must be determined from the language used, unchanged by extrinsic 
evidence"). 
223. Plain meaning rule is defined as "if a writing, or a provision in a writing, 

appears to be unambiguous on its face, its meaning must be determined from the 
writing itself without resort to any extrinsic evidence." Black's Law Dictionary at 
1188. 
224. Supra n. 21 (discussing that damages naturally flow and will depend on the size 

of the estate or the patent defect. For example, if the patent uncertainty failed to 
designate a residual beneficiary, then the amount that passes intestate as a result of the 
defect should be the amount of damages received by the individual who would have 
taken the rest and residue but for the patent defect.). 
225. These are skills that academics impress upon students with the hopes that they 

will follow students as they enter into the practice oflaw. 
226. See generally Lucas v. Hamm, 364 P.2d 685 (Cal. 1961) (discussing attorney's 

need to defend and the costs they might be willing to spend to do so). 
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caused the patent ambiguity nonetheless warrants these changes in the 
law to allow the admissibility of extrinsic evidence to show injury. 

VI. CONCLUSION 

In the estate-planning area, the standard of competent 
representation amounts to a detailed set of requirements necessary to 
ensure the document complies with statutory formalities and is free 
from patent ambiguities. Yet, an attorney's failure to render this level 
of service is of no consequence to the negligent attorney. The current 
law fails to impose a duty on the attorney to draft documents free from 
patent ambiguities that would extend to and protect third parties at the 
testator's death. The existence of a patent ambiguity in a testamentary 
document should be prima facie negligence.227 This article proposes 
that when legal services are rendered in the preparation of testamentary 
documents, the duty of care, which amounts to competent 
representation, requires that the resulting document be free from patent 
ambiguities, and further, that such duty be extended to third parties. 
Third parties harmed by the patent ambiguity must be permitted to 
introduce extrinsic evidence, not to insulate the attorney from a 
malpractice claim, but to fuel his or her cause of action. 

Current law provides insufficient protection for such an obvious 
error. In light of the consequences to the third party, policy warrants 
changes that equate to a real remedy and will deter future harm. 
Neither the Model Rules of Professional Conduct nor existing 
malpractice rules serve as a sufficient deterrent. These proposed 
changes will encourage competent representation and provide third 
parties with a viable avenue to pursue a remedy when testamentary 
documents are patently defective. 

227. This is not the first time a permitted inference of negligence has been drawn. 
See e.g. Brammer v. Taylor, 338 S.E.2d 207, 213 (W. Va. 1985) (finding that negligent 
supervision of the testator's codicil would be prima facie negligence). 


