
2004] A GOVERNMENT OF LAWS AND NOT MEN 747 

The Constitution vests each "department" of government with its own duties and 
powers.181 Each branch is limited to the performance of functions committed to it 
by the Constitution, and the other branches are not permitted to intrude on those 
functions. This concept of separation of powers is an accepted limitation on the 
actions of all three branches of govemment.182 

For federal legislation to be valid, therefore, it cannot exceed the legislative 
authority granted to Congress by the Constitution,183 nor can it intrude on another 
branch's power. The Necessary and Proper Clause authorizes Congress to enact 
legislation that is necessary and proper for executing the judicial power.l84 The 
Supreme Court has also said that the power to establish lower federal courts carries 
with it the power to regulate their procedures, but this power must be "supported by 
a grant of federal authority contained in Article I or some other section of the 
Constitution.,,185 Thus, although these two clauses appear to be separate sources of 
legislative authority, the Supreme Court treats them as co-extensive.186 Even 
though the Constitution grants Congress affIrmative authority to legislate court 
procedures, that legislation cannot intrude on the federal courts' Article III judicial 
power. The analysis of these two factors-whether the legislation is supported by 
an affIrmative grant of power and whether it intrudes on the federal courts' judicial 
power---collapses into one in the context of procedural legislation. A procedural 
statute that intrudes on the courts' Article III power would not be a "proper" 
executory statute, and therefore, would exceed Congress's legislative authority.187 

181. U.S. CONST. arts. I, II, & ill (referring to governmental branches as "departments" 
and defining the respective duties and powers of each department). 

182. Miller v. French, 530 U.S. 327, 342 (2000) (noting that the Constitution requires 
the separation of judicial and legislative power); INS v. Chadha, 462 U.S. 919, 951 (1983) 
(explaining that the Constitution divides the government into three branches "to assure, as 
nearly as possible, that each Branch of government would confine itself to its assigned 
responsibility"); Buckley v. Valeo, 424 U.S. 1, 120-22 (1976) (explaining that, although the 
Constitution does not require "hennetic sealing off of the three branches of government from 
one another," it nonetheless established a system of separation of powers). 

183. Authority for legislation must come from an enumerated power. City of Boerne v. 
Flores, 521 U.S. 507,516 (1997); see also McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 
405 (1819) (noting that the federal government is one of enumerated powers); Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 176 (1803) (noting that the powers of the legislature are 
defined and limited). 

184. U.S. CONST. art. I, § 8, d. 18. 
185. Hanna v. Plumer, 380 U.S. 460, 471 (1965). 
186. See supra note 107. 
187. To be valid under the Necessary and Proper Clause, a statute must be both 

necessary and proper. U.S. CONST. art. I, § 8, cl. 18. A statute is "necessary" if its means are 
suitably related to its ends. McCulloch, 17 U.S. at 413-14. The "necessary" requirement, 
therefore, has not proven to be a significant restraint on Congress. Lawson, supra note 107, 
at 199. 

To be "proper," legislation cannot encroach on the judiciary's Article ill powers. See 
generally Gary Lawson & Patricia B. Granger, The "Proper" Scope of Federal Power: A 
Jurisdictional Interpretation of the Sweeping Clause, 43 DUKE L.J. 267 (1993) (analyzing 
the meaning of the tenn "proper" in the Sweeping Clause (otherwise known as the 
Necessary and Proper Clause) and concluding that the clause constrains Congress's choice 
of means to execute federal powers in a variety of ways, including limiting congressional 
actions to those that do not usurp the constitutional powers of another branch of the federal 
government); see also Paulsen, supra note 84, at 1568 (arguing that Congress could 
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Accordingly, the pivotal question is whether a statute prohibiting federal appellate 
courts from prospectively designating selected opinions as non-precedential 
intrudes on the courts' judicial power. 

In determining whether the actions of one branch intrude on powers vested in 
another branch, the Supreme Court has taken two alternative approaches, the 
formalist approach and the functionalist approach. 188 The formalist approach is 
rule-bound and almost syllogistic. 189 It evaluates whether the action of one branch 
usurps a function that the Constitution vests in another branch. Once a function is 
categorized as "legislative," "executive," or "judicial," then performance of that 
function by another branch violates separation of powers, except in those instances 
in which the Constitution grants authority for shared power. Under this approach, 
Congress cannot legislatively usurp for itself or delegate to another branch 
functions committed to the federal courts as part of their Article III judicial 
power. 190 

The functionalist approach evaluates whether the action of one branch impedes 
another branch in the performance of its constitutional duties. This approach 
accepts that complete separation of government powers is impossible. It balances 
the risk that one department will become too powerful relative to the other 
branches against the social goals sought to be accomplished. Under this approach, 
legislation through which Congress exercises "some" judicial power is valid so 
long as it does not give Congress "too much" power or unduly undermine the 
courts' ability to perform their "essential" or "core" functions. 191 The functionalist 
approach finds support in the Madisonian view of separation of powers. According 
to Madison, the Constitution permits the three branches of government to have 
"partial agency in" or "control over the acts of each other.,,192 The principle of 
separation of powers is subverted only "where the whole power of one department 
is exercised by the same hands which possess the whole power of another 
department.,,193 Something less than one branch's whole power, however, can be 
shared by another branch. 194 The functionalist approach, therefore, balances the 
allocation of power between branches. 

statutorily eliminate stare decisis for the Supreme Court in abortion cases, but 
acknowledging that such a statute would have to be "proper" to be valid). 

188. These two approaches are described in a multitude of sources. See, e.g., Mullenix, 
supra note 136, at 1290-92; Redish, supra note 180, at 709-12; Adrian Vermeule, The 
Judicial Power in the State (and Federal) Courts, 2000 SUP. CT. REv. 357,362-63. 

189. Redish, supra note 180, at 709-10; Vermeule, supra note 188, at 363. 
190. "The Constitution prohibits one branch from encroaching on the central 

prerogatives of another." Miller v. French, 530 U.S. 327, 341 (2000); see also Buckley v. 
Valeo, 424 U.S. 1, 121-22 (1976) (explaining that Congress cannot transfer its legislative 
power to the President or the judicial branch, nor can it take on executive or judicial power 
for itself) (citing Hampton & Co. v. United States, 276 U.S. 394,406 (1928». 

191. See supra note 188. Deciding what is "too much" power and whether an action 
"unduly" undermines another branch's authority can be difficult. Redish, supra note 180, at 
711-12 (describing functionalist models as indeterminate); Mullenix, supra note 136, at 
1293-94 (explaining that a functionalist approach requires balancing interests involved in 
questions of allocation of power). 

192. THE FEDERALIST No. 47, at 309 (James Madison) (Robert Scigliano ed., 2000) 
(emphasis in original). 

193.ld. at 309 (emphasis in original). 
194. Vermeule, supra note 188, at 363. 
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The Supreme Court's opinion in Plaut v. Spendthrift Farm, Inc. 195 illustrates 
the analysis of separation of powers conflicts between Congress and the judiciary 
under both approaches. In that case, Congress passed a statute retroactively 
extending the statute of limitations for certain claims under the Securities Exchange 
Act of 1934. The effect of the statute was to reopen final judgments for some 
claims that had been dismissed as untimely before Congress extended the statute of 
limitations. 196 The Supreme Court invalidated the statute on separation of powers 
grounds. 

The majority opinion used a formalistic approach. 197 It defined the judicial 
power to include the power to render dispositive judgments. 198 Because the statute 
usurped the judicial function of finally resolving individual cases on the merits, it 
violated separation of powers principles. 199 The majority rejected any sort of 
functionalist balancing. According to the majority, "the doctrine of separation of 
powers is a structural safeguard rather than a remedy to be applied only when 
specific harm, or risk of specific harm, can be identified.,,2oo It is, therefore, a 
"prophylactic device" establishing clear distinctions between legislative and 
judicial power.201 

Justice Breyer's concurrence, by contrast, illustrates the functionalist approach. 
According to Justice Breyer, if a statute risks giving too much power to Congress, 
it is invalid.202 He concluded that a statute that reopens final judgments sometimes 
presents this risk, but not always. The statute at issue in Plaut presented that risk 
because it applied only retroactively and only to a small, identifiable group of 
people. It therefore risked singling out particular individuals for oppressive 
treatment by the government203 and constituted a legislative attempt "to apply, as 
well as make, the law.,,204 Thus, Justice Breyer concurred with the majority in 
declaring the statute unconstitutional. 

The dissenters also employed functionalist analysis, but reached the opposite 
conclusion. According to the dissent, statutes that involve some commingling of 
the functions of the legislative and judicial branches are permissible so long as they 
pose no danger of aggrandizement of Congress's power or undue encroachment on 
the judiciary's power.205 The retroactive reopening of the judgments affected by the 
longer statute of limitations did not direct the outcome in the reopened cases. It 
"merely remove[d] an impediment to judicial decision on the merits," and 
therefore, did not violate separation of powers principles. 206 

195.514 U.S. 211 (1995). 
196. [d. at 212-17. 
197. The Plaut majority's strongly formalist approach has been characterized as "alarm 

clock formalism." This is the jurisprudential equivalent of setting an alarm clock one hour 
early so that one wakes on time even if one sleeps after the alarm clock goes off. In the 
separation of powers context, it refers to using overprotective rules to guard against attempts 
to encroach on judicial power. Vermeule, supra note 188, at 365-66. 

198. Plaut, 514 U.S. at 219. 
199. [d. 
200. [d. at 239 (emphasis in original). 
201. [d. 
202. [d. at 241-42 (Breyer, J., concurring). 
203. [d. at 242-44. 
204. [d. at 241 (emphasis in original). 
205. [d. at 260 (Stevens and Ginsburg, JJ., dissenting) (citation omitted). 
206. [d. 
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As Plaut demonstrates, both the formalist and functionalist approaches hold 
sway with various members of the Supreme Court. The Supreme Court has not 
been consistent in its choice of approaches for resolving separation of powers 
questions.207 For this reason, its contemporary separation of powers jurisprudence 
has been criticized as "unpredictable, ad hoc justice.,,208 Moreover, although the 
formalist and functionalist labels provide some assistance in understanding 
contemporary separation of powers cases, older cases are harder to categorize and 
could reasonably be justified using either approach.209 Analyses of decisions in 
which the Supreme Court has considered statutes affecting the judiciary illustrate 
the variable approaches the Court has taken. 

The Supreme Court has invalidated statutes affecting the judiciary on 
separation of powers grounds in three circumstances: when the statute vests review 
of judicial decisions outside of Article III Courts,2lO attempts to direct the outcome 
of an individual case on the merits,2I1 or, as in Plaut, reopens final judgments.212 

As discussed above, the Plaut majority used a formalist approach, but the decision 
could have been justified on functionalist grounds as well, as Justice Breyer's 
concurrence shows. The same is true of the other decisions invalidating legislative 
encroachments on judicial Fower. 

In Haybum's Case,21 a statute granted to an executive officer the review of 
courts' Article III decisions regarding entitlement to pensions. The Supreme Court 
invalidated the statute on the ground that Congress could not delegate Article III 
powers to another branch of government. Doing so usurped the courts' judicial 
power. Similarly, in United States v. Klein,214 the Supreme Court refused to give 
effect to a statute directing it to treat a presidential pardon as evidence of disloyalty 
barring compensation for goods confiscated during the Civil War. According to the 
Court, the statute was an attempt by Congress to dictate the result in an individual 
case pending before the Court, in effect directing judgment in favor of the 

207. Compare, e.g., INS v. Chadha, 462 U.S. 919 (1983) (using fonnalist analysis to 
strike down the legislative veto) with Commodity Futures Trading Comm'n v. Schor, 478 
U.S. 833 (1986) (rejecting formalism expressly and using a functionalist balancing test in 
upholding the Commission's power to hear state law counterclaims). 

208. Mullenix, supra note 136, at 1295. 
209. The formalist approach is also evident in some of the state court decisions 

invalidating procedural statutes. These decisions defined judicial power broadly, to include 
matters related to the internal functioning of the courts, such as control over the docket or 
over the content of briefs. They then concluded that legislative control of these matters 
usurped the judicial function. See supra notes 137-40 and accompanying text. The federal 
courts generally have not defined the judicial power as broadly as some state courts have. 
See generally Vermeule, supra note 188 (detailing the analytical approaches in state cases 
addressing separation of powers questions and contrasting them with the approaches used by 
the federal courts). 

210. Haybum's Case, 2 U.S. (2 Dall.) 408,409 (1792); see also Plaut, 514 U.S. at 218 
(explaining that Hayburn' s Case "stands for the principle that Congress cannot vest review 
of the decisions of Article III courts in officials of the Executive Branch"); Miller v. French, 
530 U.S. 327, 342-43 (2000) (quoting Plaut on the meaning of Hayburn's Case). 

211. United States v. Klein, 80 U.S. (13 Wall.) 128 (1871). 
212. Plaut, 514 U.S. at 218-19. 
213.2 U.S. (2 Dall.) at 409. 
214. 80 U.S. (13 Wall.) at 128. 
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government, and thereby usurping the judicial function of deciding cases.215 The 
language in both cases sounds formalistic, referring to usurpation of functions 
committed to the judiciary. It would be easy to reach the same results, however, 
using functionalist analysis. Vesting review of judicial decisions in executive 
officers and directing the outcome in individual cases could easily be seen as 
vesting "the whole judicial power" in another branch and unduly impeding the 
courts in the performance of their judicial function of resolving cases on the merits. 

The Supreme Court has also upheld legislation that potentially diminished the 
judicial power against se~aration of powers challenges. Two examples are 
Mistretta v. United States 16 and Commodity Futures Trading Commission v. 
Schor,217 both of which showcase functionalist reasoning. In Mistretta, the 
Supreme Court upheld the Sentencing Reform Act, which established the United 
States Sentencing Commission ("USSC"). The USSC is charged with creating 
sentencing guidelines for federal crimes. The guidelines shift most of the discretion 
in determining appropriate sentences from individual district court judges to the 
USSC.218 The Court reasoned that this shift was constitutional because sentencing 
has never been the exclusive province of the courts, but rather, has historically 
resided in a "'twilight area' in which the activities of the separate Branches 
merge.,,219 Prior to the creation of the USSC, Congress had established by statute 
the ranges of punishments for federal crimes; judges had exercised virtually 
unlimited discretion in determining punishments for individual defendants within 
the statutory ranges; and executive officers, through the parole process, had 
determined how much of their sentences defendants actually served.22o 

The Court determined that the statutory scheme did not alter the balance of 
power between the legislative and judicial branches to such a degree as to violate 
the Constitution.221 The USSC, although it is an independent body, is located 
within the judicial branch. Because significant control over sentencing remains 
with the judiciary, the USSC's activities did not diminish the courts' judicial 
power.222 The creation of the USSC also did not aggrandize the judicial branch by 
giving the judiciary legislative power more properly belonging to Congress, nor did 
it undermine the integrity of the judicial branch by involving it in policy matters 
better resolved by the political branches of government.223 

The Court also balanced the policy justifications for the creation of the USSC 
against the potential effect on judicial power. One reason for the creation of the 
USSC was dissatisfaction over disparities in sentences imposed on similarly 
situated defendants. Earlier attempts to address this problem had not been 

215. [d. The exact scope of Klein has been a subject of ongoing debate. The modern 
gloss on the opinion, however, is that it stands for the proposition that Congress cannot 
direct the outcome of an individual case without changing the underlying substantive law. 
See, e.g., Miller, 530 U.S. at 348-49 (explaining Klein); Plaut, 514 U.S. at 218 (explaining 
Klein). 

216.488 U.S. 361 (1989). 
217.478 U.S. 833 (1986). 
218. Mistretta, 488 U.S. at 363-67. 
219. [d. at 386. 
220. [d. at 364-65. 
221. [d. at 395. 
222. [d. 
223. [d. at 393. 
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successful. 224 Indeed, the Court characterized the problem of sentencing disparities 
as a "seemingly intractable dilemma.,,225 Accordingly, any reallocation of powers 
occasioned by the creation of the USSC was justified by the need to create an 
expert bod~ to undertake "the intricate task of formulating sentencing 
guidelines." 26 

In Schor, the Supreme Court determined that the Commodity Futures Trading 
Commission ("CFTC"), an entity empowered to resolve claims of violations of the 
Commodity Exchange Act, could hear state law counterclaims arising out of the 
disputes the CFTC was empowered to hear.227 In considering the separation of 
powers challenge to having state law claims adjudicated by a non-Article III 
tribunal, the Court engaged in functionalist balancing. It "declined to adopt 
formalistic and unbending rules," choosing instead to "weigh[] a number of factors, 
. . . with an eye to the practical effect that the congressional action will have on the 
constitutionally assigned role of the federal judiciary.'ms 

The Court determined that the statutory scheme, although a departure from 
Article Ill's requirements, did not aggrandize Congress's power or impermissibly 
diminish the judiciary's power for several reasons: the CFTC is limited to hearing 
state law counterclaims; it resolves cases only in a narrow substantive area of law; 
its decisions are reviewable by Article III courts; and litigants retain the option of 
pursuing their claims in court instead of before the CFTC.229 In reaching its 
conclusion, the Supreme Court considered Congress's purpose in creatin~ an expert 
body capable of resolving specific types of claims inexpensively. 30 It also 
explained that Congress could not displace the federal courts by creating a system 
of non-Article III tribunals empowered to resolve all cases that Article III courts 
ordinarily would resolve, but determined that the de minimis intrusion on the 
judicial power occasioned by the statutory scheme in this case was justified.231 

Although the use of the functionalist approach generally signals that legislative 
action will be upheld against a separation of powers challenge,232 the Supreme 
Court recently upheld provisions of the Prison Litigation Reform Act using an 
essentially formalist approach in Miller v. French.233 The Court considered a 

224. [d. at 365-66. 
225. [d. at 384. 
226. [d. at 412. 
227. Schor, 478 U.S. at 841. 
228. [d. at 851. 
229. [d. at 852-56. 
230. [d. at 856. 
231. [d. at 855-56. 
232. Some have observed that use of the formalist approach generally results in 

invalidation of the challenged action, while use of the functionalist approach generally 
results in upholding the challenged action. See, e.g., Mullenix, supra note 136, at 1292 n.31. 
Interestingly, in the context of challenges to legislation involving conflicts between the 
federal judiciary and Congress, the Supreme Court has recently applied formalist analysis. 
See, e.g., Miller v. French, 530 U.S. 327 (2000); Plaut v. Spendthrift Farm, Inc., 514 U.S. 
211 (1995). In the context of legislation involving cooperation (or at least not involving 
conflict) between the federal judiciary and Congress, by contrast, the Supreme Court has 
used functionalist analysis. See, e.g., Mistretta v. United States, 488 U.S. 361 (1989); Schor, 
478 U.S. at 847-48 (1986). 

233.530 U.S. 327. 
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provision of the Act that automatically stays injunctions in prison litigation if a 
district court does not make specific findings within the statutory time limit. 

In upholding the automatic stay provision. the majority defined the judicial 
power narrowly. as the power to decide individual cases finally on the merits. It 
then concluded that. because the automatic stay provision is temporary. suspending 
a judicial order only until the district court makes the requisite findings. it does not 
usurp the judicial function of finally deciding cases on the merits?34 The automatic 
stay provision "does not by itself 'tell judges when. how. or what to do ... •235 

The majority then turned to the issue of the time limit triggering the automatic 
stay. The prisoners argued that placing a deadline on judicial decisionmaking 
interferes with core judicial functions. a functionalist argument that the majority 
rejected. The majority stated that time limits in general do not implicate the 
structural concerns of separation of powers because they do not "deprive courts of 
their adjudicatory role." but rather. merely "encourage[] courts to apply [new 
substantive standards] promptly.,,236 The majority declined to say whether a time 
limit could. in theory. be so short that it would effectively usurp the courts' 
adjudicatory function. 237 

As these cases demonstrate. the Supreme Court has used both formalist and 
functionalist approaches in resolving cases involving separation of powers conflicts 
between the federal judiciary and Congress. The Court's recent use of formalism in 
Miller and Plaut suggests that it might be inclined toward a formalist approach in 
evaluating a statute prohibiting prospective designation of selected opinions as non­
precedential. This is especially so because the statute would directly affect judicial 
decisionrnaking. as did the statutes at issue in those cases. Nevertheless. some of 
the justices clearly adhere to functionalism; thus. the statute could be evaluated 
under that approach as well. Accordingly. the next Part analyzes such a statute 
using both formalist and functionalist approaches. showing that it is constitutional 
under either approach. 

234. [d. at 346. 
235. [d. (quoting the lower court's opinions in French v. Duckworth. 178 F.3d 437. 449 

(7th Cir. 1999) (Easterbrook. J., dissenting from the denial of rehearing en banc». 
236. /d. at 349-50. The application of new substantive standards to a prior order did not 

present a constitutional problem because the orders at issue provided prospective relief. 
Congress does not violate separation of powers by changing the substantive standards 
justifying prospective relief. Because injunctions are subject to the continuing jurisdiction of 
the court. they are not the "final word" of the judicial department and are subject to revision 
based on changes to the underlying substantive law. [d. at 347. 

237. [d. at 350. The brevity of the time limit was an issue for the concurring justices. 
They were concerned that the time limit might be so short that the automatic stay would 
inevitably go into effect. [d. at 352 (Souter and Ginsburg. JJ .• concurring). If that were the 
case. Congress would. for all practical purposes. have ''usurp[ed] the judicial function of 
determining the applicability of a general rule in particular factual circumstances." [d. 
Without further fact finding on that issue. however. the concurring justices were unable to 
conclude that the statute was unconstitutional. [d. The dissenters would have interpreted the 
statute to avoid the constitutional question by reading in authority for courts to extend the 
time if necessary. [d. at 354 (Breyer and Stevens. JJ .• dissenting). 
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B. Could Non-Precedential Opinions Be Prohibited by Statute or National Rule? 

A statute ·prohibiting selective prospective designation of opinions as non­
precedential can be justified on formalist and functionalist grounds. The statute 
would not usurp a judicial function, nor would it unduly diminish judicial power or 
aggrandize legislative power at the expense of judicial power. Accordingly, no 
matter which analytical methodology is used, the statute would be constitutional. 

The analysis of the statute using either approach starts from the premise that 
the federal appellate courts' practice of designating opinions as non-precedential is 
constitutional. This premise is not without controversy. Adherence to precedent has 
been described as "of fundamental importance to the rule of law.',238 The Supreme 
Court, in its most detailed exposition of the role of stare decisis in constitutional 
adjudication, stated that "the very concept of the rule of law underlying our own 
Constitution requires such continuity over time that a respect for precedent is, by 
definition, indispensable.',239 Nevertheless, the Constitution clearly does not require 
absolute adherence to precedent.24o The Supreme Court has repeatedly said that 
stare decisis is judicial policy, not a constitutional requirement. As recently as 
2003, the Supreme Court reaffirmed that "[t]he doctrine of stare decisis is essential 
to the respect accorded to the judgments of the Court and to the stability of the law. 
It is not, however, an inexorable command." 241 

238. Hilton v. S.C. Pub. Rys. Comm'n, 502 U.S. 197,202 (1991); see also Patterson v. 
McLean Credit Union, 491 U.S. 164, 172 (1989). 

239. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 854 (1992); see 
Patterson, 491 U.S. at 172 ("The Court has said often and with great emphasis that 'the 
doctrine of stare decisis is of fundamental importance to the rule of law.' Although we have 
cautioned that 'stare decisis is a principle of policy and not a mechanical formula of 
adherence to the latest decision,' it is indisputable that stare decisis is a basic self-governing 
principle within the Judicial Branch, which is entrusted with the sensitive and difficult task 
of fashioning and preserving a jurisprudential system that is not based upon 'an arbitrary 
discretion."') (citations omitted); Vasquez v. Hillery, 474 U.S. 254, 265 (1986) (explaining 
that stare decisis ensures against erratic changes in the law and protects society's expectation 
that fundamental legal principles are founded on law, rather than on individual judges' 
proclivities); see also Hearings, supra note 3, at 50 (statement of Professor Arthur D. 
Hellman) (stating that allowing courts to decide cases without regard for prior precedent 
"violates basic norms of equality and indeed the rule of law"). 

240. See cases cited infra note 241; see also Healy, supra note 3, at 54-91 (arguing that 
history supports the proposition that, even if courts generally were expected to follow 
precedent, they were not expected to give precedential effect to all of their decisions). 

241. Lawrence v. Texas, 123 S. Ct. 2472, 2483 (2003) (invalidating Texas sodomy law 
as violative of privacy rights under the Due Process Clause and overturning Bowers v. 
Hardwick, 478 U.S. 186 (1986». The Supreme Court has repeatedly noted that stare decisis 
is not "an inexorable command." This precise phrase appears regularly in the Supreme 
Court's discussions of stare decisis. See, e.g., Agostini v. Felton, 521 U.S. 203, 235-36 
(1997); Payne v. Tennessee, 501 U.S. 808, 827-30 (1991). Even Casey, in wliich the Court 
used stare decisis to justify reaffIrmation of Roe v. Wade, recognized that horizontal stare 
decisis is not a constitutional mandate. Casey, 505 U.S. at 854. As the Court explained in 
Payne, courts cannot adhere to prior precedent in all circumstances: 

Stare decisis is the preferred course because it promotes the evenhanded, 
predictable, and consistent development of legal principles, fosters 
reliance on judicial decisions, and contributes to the actual and perceived 
integrity of the judicial process. Adhering to precedent is usually the 
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Although strict adherence to prior precedent is not constitutionally compelled, 
the question of the constitutionality of prospectively designating opinions as non­
precedential has not been definitively resolved. In AnastasoJf v. United States, the 
Eighth Circuit concluded that issuing non-precedential opinions exceeded the 
courts' Article III judicial power?42 Some have argued that non-precedential 
opinions may violate due process.243 Others have argued that non-precedential 
opinions are permissible.244 The Advisory Committee on Appellate Rules 
deliberately declined to address the question of the permissibility of issuing non­
precedential opinions, opting instead simply to address citation restrictions. The 
Advisory Committee did so in gart because it did not want to weigh in on the 
constitutionality of the practice.2 

Determining whether the practice of issuing non-precedential opinions is or is 
not constitutional is something only the federal courts can do. The power to say 
what the law is includes the power to interpret the Constitution; Congress cannot 
tell the courts what the Constitution means or requires.246 The federal courts have 
consistently upheld the practice of issuing non-precedential opinions. The lone 
exception, Anastasoff, was vacated by the Eighth Circuit sitting en banc, and the 
Supreme Court has declined (so far) to address the issue.247 Thus, although sound 
arguments support the conclusion that non-precedential OpInIOnS are 
unconstitutional, the federal courts do not seem likely to reach that conclusion 
anytime soon. 

If non-precedential opinions are unconstitutional, a statute prohibiting them 
would not present a constitutional problem. From a formalist perspective, the 
judicial power cannot include the power to do unconstitutional acts. Thus, 
Congress does not usurp the judicial power by prohibiting an unconstitutional 
method of decisionmaking. From a functionalist perspective, Congress cannot 

wise policy, because in most matters it is more important that the 
applicable rule of law be settled than it be settled right. Nevertheless, 
when governing decisions are unworkable or are badly reasoned, this 
Court has never felt constrained to follow precedent. Stare decisis is not 
an inexorable command; rather, it is a principle of policy and not a 
mechanical formula of adherence to the latest decision. 

Payne, 501 U.S. at 827-28 (citations and internal quotations omitted); see also Richard H. 
Fallon, Jr., Stare decisis and the Constitution: An Essay on Constitutional Methodology, 76 
N.Y.U. L. REv. 570, 581-82 (2001) (arguing that excessive focus on the Supreme Court's 
description of stare decisis as judicial policy is a mistake because the use of the term 
"policy" implies only that stare decisis is a principle that can be overridden in appropriate 
circumstances and because the fact that a principle is not absolute does not mean that it lacks 
constitutional stature). 

242.223 F.3d 898 (8th Cir.), vacated as moot, 235 F.3d 1054 (8th Cir. 2000) (en banc). 
243. See, e.g., Melissa H. Weresh, The Unpublished, Non-Precedential Decision: An 

Uncomfortable Legality?, 3 J. APP. PRAC. & PROCESS 175, 193-95 (2001). 
244. See, e.g., K.K. DuVivier, Are Some Words Better Left Unpublished?: Precedent 

and the Role of Unpublished Decisions, 3 J. APP. PRAC. & PROCESS 397 (2001); Healy, 
supra note 3. 

245. See supra note 69 (explaining why the Advisory Committee took no position on 
the permissibility of non-precedential opinions). 

246. See infra notes 252-53 and accompanying text (explaining that the task of 
constitutional interpretation belongs to the courts). 

247. See supra notes 14-18 (setting out the history of litigation on the issue of non­
precedential opinions). 
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aggrandize itself or take on too much power by prohibiting the courts from using 
unconstitutional means of reaching decisions.248 Moreover, it would not be possible 
for the federal courts legitimately to declare non-precedential opinions 
unconstitutional and simultaneously to strike down a statute prohibiting them. For 
the federal courts to conclude that the issuance of non-precedential opinions is 
unconstitutional, but that they retain power beyond Congress's reach to continue to 
use an unconstitutional method of decisionmaking, strains credulity. Accordingly, 
if a statute prohibiting the federal appellate courts from prospectively designating 
selected opinions as non-precedential presents a constitutional problem at all, it 
must be because the statute prohibits a practice that the federal courts may 
constitutionally employ. 

I. Formalist Analysis 

The formalist approach posits that Congress cannot perform a judicial function 
that the Constitution commits to the federal courts as part of their Article III 
judicial power. A formalist analysis of the statute, therefore, turns on whether 
Congress usurps a judicial function by eliminating the federal appellate courts' 
ability prospectively to designate selected opinions as non-precedential. Congress 
does not usurp a judicial function simply by eliminating the federal appellate 
courts' ability selectively to opt out of their own rules of precedent. Accordingly, 
the statute would survive constitutional scrutiny under the formalist approach. 

A statute that prohibits selective prospective designation of opinions as non­
precedential does not dictate the result in an individual case, and therefore, does not 
violate the principle of United States v. Klein. 249 Klein prohibits Congress from 
directing the result in an individual case without changing the underlying 
substantive rule.25o A statute prohibiting selective prospective designation of 
opinions as non-precedential does not direct the federal appellate courts to rule in 
favor of any party in any case.251 Thus, it does not contravene Klein. 

The statute also leaves the federal appellate courts free to interpret the law in 
any way they see fit. Interpreting the law is unquestionably a judicial function. As 
the Supreme Court said 200 years ago, "[i]t is emphatically the province and duty 
of the judicial department to say what the law is. Those who apply the rule to 
particular cases, must of necessity expound and interpret that rule. ,,252 Alexander 
Hamilton's Federalist No. 78, one of the most commonly cited sources of 
understanding about the scope of the judicial power, also described judges' 
authority to interpret the law in the context of the need to give them lifetime tenure: 

248. Gary Lawson has argued that Congress has no power to control judicial 
decisionmaking, even when the courts use unconstitutional methods to decide cases. 
Lawson, supra note 107, at 194-95. This argument, however, reaches too far. Taken to its 
logical extreme, it would prevent Congress from prohibiting courts from deciding cases 
based on coin flips or skin color. Michael Stokes Paulsen, Lawson's Awesome, 18 CaNST. 
COMMENT. 231, 232 (2001). 

249.80 U.S. (13 Wall.) 128 (1871). 
250.1d. 
251. See supra note 215 (explaining the modem gloss on Klein). 
252. Marbury v. Madison, 5 U.S. (1 Cranch.) 137, 177 (1803). 
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The interpretation of the laws is the proper and peculiar province of the 
courts. A constitution is, in fact, and must be regarded by the judges, as 
a fundamental law. It must therefore belong to them to ascertain its 
meaning, as well as the meaning of any particular act proceeding from 
the legislative body.253 

757 

The power to interpret the law includes the authority to choose methods of 
decisionrnaking.254 If Congress could tell the courts what process to use in 
interpreting the law, it could control outcome, in effect telling the courts what the 
law is.255 "[I]t is almost silly to say that the core of the judicial power is merely the 
power to reach a result, without reference to the process by which that result is 
reached. Accordingly, Congress can pass substantive laws, but it cannot tell the 
courts how to identify, construe, and apply them.,,256 

253. THE FEDERALIST No. 78, at 498 (Alexander Hamilton) (Robert Scigliano ed., 
2000). See also, e.g., Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 363-65 (2001) 
(explaining that defining constitutional guarantees is the responsibility of the Supreme 
Court, not Congress); City of Boerne v. Flores, 521 U.s. 507, 519-24 (1997) (same). The 
ability to interpret and implement the Constitution has been described as one of the 
minimum requirements of judicial independence. Stephen B. Burbank, The Architecture of 
Judicial Independence, 72 S. CAL. L. REv. 315, 325-26 (1999); see also Redish, supra note 
180, at 712. 

254. Alexander Hamilton confinned that the Framers understood the power to interpret 
the law to include the power to choose methods of decisionmaking. He explained that 
federal courts would have the power to interpret conflicting statutes, and if the statutes could 
not be reconciled, to determine which statute was in force. THE FEDERALIST No. 78, at 498-
99 (Alexander Hamilton) (Robert Scigliano ed., 2000). The method for making that 
determination "is a rule not enjoined upon the courts by legislative provision but adopted by 
themselves, as consonant to truth and propriety, for the direction of their conduct as 
interpreters of the law." Id. at 436; see also Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 
225 (1995) ("If the legislature cannot ... indirectly control the action of the courts, by 
requiring of them a construction of the law according to its own views, it is very plain it 
cannot do so directly, by ... directing what particular steps shall be taken in the progress of 
ajudicial inquiry.") (quoting Thomas Cooley's 1868 treatise on constitutional law). 

255. Once Congress vests authority in the federal courts to adjudicate a case, it is 
prohibited by separation of powers principles from controlling the outcome of the case, 
either by directing a decision for one of the parties or by excluding from the court the power 
to resolve particular legal or factual questions that arise in the case. Redish, supra note 180, 
at 713; see also Burbank, supra note 253, at 335-36 (decisional independence is necessary 
for the resolution of ordinary cases according to the law). 

256. Lawson, supra note 107, at 211. The ability of the federal courts "to interpret and 
apply, rather than create, substantive legal principles in the specific context of an individual 
adjudication, free from control or interference by the purely political branches of the federal 
government" has been termed decisional independence. Redish, supra note 180, at 717; cf. 
Plaut, 514 U.S. at 218-19 ("The record of history shows that the Framers crafted this charter 
of the judicial department with an expressed understanding that it gives the Federal Judiciary 
the power, not merely to rule on cases, but to decide them, subject to review only by superior 
courts in the Article ill hierarchy .... ") (emphasis in original). 

The power to choose decisionmaking methodologies is not absolute. Congress 
legislatively controls judicial decisionmaking in a variety of ways, including through the 
Federal Rules of Evidence and statutes requiring deferential standards of review for certain 
agency decisions, to name just two examples. Paulsen, supra note 84, at 1583-90. 
Nevertheless, Congress cannot control the way the federal courts interpret the law. 
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Thus, for example, Congress cannot tell the courts that Case A means X and is 
to be interpreted as such, even if Congress could enact X as the substantive rule of 
decision, and it certainly could not dictate the meaning of Case A if the case 
interpreted the Constitution. Congress could not control the decisionmaking 
process by saying that, in statutory interpretation, courts must flrst look at A, then 
B, and then C, which would effectively be a statute deflning the weight of 
authorities A, B, and C.257 To do so would be an attempt to control the courts' 
determination of cases involving statutory interpretation on the merits and would 
effectively make Congress the judge in its own case on questions of statutory 
interpretation. Similarly, if a statute prohibiting selective prospective designation of 
opinions as non-precedential is a backdoor method of controlling the federal 
courts' interpretation of the law, then it usurps a judicial function. 

As long as the statute did not specify the weight, if any, that federal appellate 
courts must accord to their own opinions, it would leave the courts in control of the 
rules of precedent. The principles of horizontal stare decisis that the federal 
appellate courts presently follow require them to treat all precedential opinions 
issued by panels within the circuit as binding precedent. 258 If, by statute, federal 
appellate courts were prohibited from prospectively designating selected opinions 
as non-precedential, all federal appellate decisions would then necessarily belong 
to the precedential category. That would have the effect of making all opinions 
binding authority on later applying courts within the circuit. 259 

Although this would be the effect of the statute under the presently existing 
principles of horizontal stare decisis, the statute would not require that result. It 
would leave the courts free to make any generally applicable rule of horizontal 
stare decisis they desired. Indeed, as long as the statute merely prohibited selective 
prospective designation of opinions as non-precedential, it would not require the 
federal appellate courts to follow horizontal stare decisis at all. If they wanted to 
adopt a rule prospectively declaring all of their opinions non-precedential, in effect 
abandoning the requirement of horizontal stare decisis, they would be free to do so 
under the statute as long as they determined that doing so comports with the 
Constitution.260 

257. Lawson, supra note 107, at 212-13, raises a version of this hypothetical. He rejects 
this type of statute, saying that the choice among decisionrnaking methods, including how 
much weight to give to various authorities, is inherent to the judicial power; thus, 
congressional regulation of this type would not be proper. [d. at 214; see also Fallon, Jr., 
supra note 241, at 576-77 (arguing that a statute that directs courts to give less weight to 
prior cases than they would under principles of stare decisis also irnpennissibly controls 
decisionmaking because it effectively directs the court to give greater significance to other 
methods of decisionmaking, such as original understanding). 

258. See AMy E. SLOAN, BASIC LEGAL RESEARCH: TOOLS & STRATEGIES 4-6 (2d ed. 
2003) (explaining differentiations among types of authority, including the difference 
between binding and nonbinding authority). 

259. See supra note 80. 
260. See, e.g., Katsh & Chachkes, supra note 60, at 288 n.5 (questioning whether 

horizontal stare decisis in the federal appellate courts is constitutionally required and 
suggesting that the rule may simply be one of convenience and prudence). Abandoning 
horizontal stare decisis would not eliminate the problem of arbitrary decisionmaking and 
could exacerbate it. Although the statute would leave this option open for the courts, it is 
unlikely that they would take it, even assuming that it would be constitutional for them to do 
so. Stare decisis prevents courts from having to revisit the same issues repeatedly. Thus, 
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Moreover, as long as the statute focused on prospective designation of the 
precedential status of opinions, it would not force an all-or-nothing choice between 
making all cases either fully binding precedent or not precedent at all. There are 
gradations of precedent, some of which are entitled to greater deference than are 
others.261 A statute that prohibited selective prospective designation of opinions as 
non-precedential would still permit the federal appellate courts to create different 
categories or tiers of precedent. For example, Stephen Barnett has advocated the 
creation of a new category of "overrulable" precedent. A panel decision designated 
as "overrulable" would be binding unless and until a later panel overruled it in a 
fully binding opinion. A fully binding opinion would be subject to the usual rule of 
horizontal stare decisis; later panels within the circuit would be required to follow 
it unless and until it was reversed or overruled by the court sitting en banc or the 
Supreme Court.262 Nothing in the statute would prevent courts from adopting a 
system like that. 

Finally, acting as applying COurts,263 the federal appellate courts could 
recognize exceptions to the rule of horizontal stare decisis as circumstances so 
require, including ad hoc exceptions, as they have done in the past. 264 The only 
thing they could not do is selectively "opt out" of their own system of precedent, 
whatever that system might be, by prospectively designating selected opinions as 
non-precedential and, therefore, outside of the system. 

Of course, the judicial power is more than the power to reach a result. It also 
includes the power to express the reasoning of a decision; the result and the 
reasoning often cannot be divorced from one another.26S Judges have argued that 
the ability to designate opinions prospectively as non-precedential, while not result 

despite claims that making all opinions precedential would create too much work for the 
courts, eliminating horizontal stare decisis could actUally create more work by requiring 
courts to revisit settled issues. 

261. Barnett, supra note 3, at 22-25 (identifying five categories of precedent and 
suggesting that relaxation of the law of the circuit rule might give federal appellate courts 
the flexibility to manage their dockets without prospectively declaring some opinions non­
precedential); see also Hearings, supra note 3, at 46-47 (statement of Professor Arthur D. 
Hellman) (criticizing polarized positions under which courts must either treat non­
precedential opinions as fully binding or be free to disregard them entirely and suggesting 
that more nuanced alternatives for defining precedent would be useful). 

262. Barnett, supra note 3, at 22-25. Barnett uses the term "published" opinion to 
describe the type of binding opinion subject to the usual rule of horizontal stare decisis. [d. 
Whether Congress could, by statute or rule, establish this type of precedential system for the 
federal appellate courts is questionable; so long as the rule or statute prohibiting designation 
of selected opinions as non-precedential left this and other options open for the courts, it 
would be constitutional. 

263. A "deciding court" is a court that issues a decision. An "applying court" is a court 
that has to decide whether to apply an earlier deciding court's decision. See supra text 
accompanying note 82 (defining the terms "deciding court" and "applying court" for 
purposes of horizontal stare decisis). 

264. See supra note 80 (noting exceptions to the generally applicable rule of horizontal 
stare decisis). 

265. See, e.g., Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 218-19 (1994) (explaining 
that the judicial power is more than the power to reach a result); Union Pac. R.R. v. City of 
Atoka, 6 Fed. App. 725, 730 (10th Cir. 2001) (explaining that the scope of prior precedent 
for purposes of adhering to a prior panel decision includes not only the holding, but also the 
reasoning); Paulsen, supra note 84, at 1590 & n.154 (concluding that the power to say what 
the law is includes the power to choose the form of expression of an opinion). 
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altering, affects the reasoning in opinions and is intimately bound up with the 
development of the law.266 Even so, the statute would not affect the federal 
appellate courts' ability to craft opinions in the manner they see fit to communicate 
the results and reasoning in the cases they decide, because it would leave them in 
control of the form and content of their opinions. The statute would not require 
them to write opinions of a particular length, or even to write opinions at all. They 
would remain free to use summary dispositions, very short opinions, oral rulings, 
or any other method of communicating their opinions. Accordingly, the federal 
appellate courts would not lose their ability to fashion opinions as appropriate for 
the development of the law. Indeed, as a practical matter, they could issue opinions 
with so little information as to be of virtually no value to later applying courts, 
which would effectively render the opinions non-precedential. Although this might 
raise questions as to the wisdom of the statute, it does not affect the statute's 
constitutionality. 

Finally, the federal courts as an institution would remain in control of the 
development of the law because the statute would not affect their ability to change 
the law.267 Even if the federal appellate courts retained the traditional rule of 
horizontal stare decisis that they presently follow for precedential opinions, each 
circuit would still have the same ability that it presently enjoys, sitting en banc, to 
reverse or overrule its own precedents. Having to sit en banc to change panel 
decisions might be inconvenient for the courts, but that does not make the statute 
unconstitutional.268 The Supreme Court would also retain the ability to reverse or 
overrule circuit precedent, as it does now. Accordingly, the statute would not 
enshrine the present interpretations of federal law or the Constitution in a way that 
would prevent the federal courts from changing those interpretations if they wanted 
to do SO.269 

266. In fact, judges say they join non-precedential opinions even when they do not 
agree with the reasoning, such that the opinions may not actually reflect the court's 
reasoning. See, e.g., Hearings, supra note 3, at 13 (statement of Judge Kozinski) (explaining 
that a non-precedential opinion does not always reflect the court's actual reasoning); see also 
infra notes 291-92 and accompanying text. 

267. Cf Miller v. French, 530 u.s. 327, 347 (2000) (explaining that Congress can 
change the substantive rules and apply them retroactively to pending cases because any 
interim resolution is not the final word of the judicial department; the power over final 
determinations applies to the judicial department as a whole, not to individual courts). 

268. Cf Radix v. Johnson, 144 F.3d 925, 951 (6th Cir. 1998) (Norris, J., concurring in 
part and dissenting in part) (explaining that the inconvenience of meeting the statutory time 
limits in the Prison Litigation Reform Act should not render the statute unconstitutional). 
The majority reasoning in Hadix was rejected in Miller v. French, 530 U.S. 327 (2000), 
which upheld the statute on other grounds. 

269. A statute mandating that the Supreme Court follow its own prior opinions would 
be unconstitutional because it would effectively enshrine existing constitutional 
jurisprudence in perpetuity. See, e.g., Paulsen, supra note 84, at 1596. A statute prohibiting 
federal appellate courts from prospectively designating selected opinions as non-precedential 
is distinguishable from this type of statute. Because the statute would leave open the 
possibility for decisions to be overruled by the court sitting en banc or by the Supreme 
Court, it would not enshrine existing jurisprudence on the Constitution or any other area of 
law in perpetuity. Moreover, the statute would not require the federal appellate courts to give 
binding weight to their own opinions. 
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The statute would be analogous to the automatic stay provision of the Prison 
Litigation Reform Act that the Supreme Court upheld in Miller v. French. 270 That 
Act, which imposes an automatic stay on court orders in prison litigation if district 
courts do not rule on pending matters within defined time limits, affects the timing 
of judicial decisionmaking, a discretionary matter that has historically been within 
the courts' control.271 Congress was concerned, however, that the federal courts 
would use this procedural power to avoid applying new substantive standards in 
prison litigation, using control over timing to affect the outcome in the case. The 
automatic stay provision was designed to circumvent the courts' use of procedure 
in this way, but the provision did so in a way that did not direct the outcome of the 
case.272 Under that Act, the courts can avoid the imposition of the automatic stay 
simply by ruling within the statutory time limit. Even if the automatic stay goes 
into effect, it is only temporary until the court rules on the merits of the case. The 
automatic stay has no effect on the ultimate resolution of the case.273 

A deciding court's designation of the status of its opinion is similar. The 
courts' traditional ability to use procedure (control over publication decisions) to 
effect at least some prospective control over the precedential value of their opinions 
is analogous to their traditional control over the timing of decisions.274 Eliminating 
the federal appellate courts' ability to designate selected opinions prospectively as 
non-precedential to avoid the effect of horizontal stare decisis is analogous to 
eliminating their ability to use timing delays to avoid applying new substantive 
standards. Both are separate from the resolution of the underlying case on the 
merits. Like the statute upheld in Miller, a statute prohibiting selective prospective 
designation of opinions as non-precedential would not tell the courts "when, how, 
or what to do.'.27S 

Because the statute would not dictate the results in individual cases, control the 
courts' interpretation of the law, or require them to issue opinions in any particular 
form or manner, it does not usurp the courts' adjudicatory function. Thus, under a 
formalist approach, the statute would not violate separation of powers principles 
and would be constitutional. 

270. 530 U.S. 327 (2000). 
271. [d. at 340-41. 
272. Judge Easterbrook, dissenting from the denial of rehearing en bane, noted 

Congress's concern that judges would not apply the Act's new criteria and cited an example 
of a judge who opined "that relief should continue for the judge's lifetime." French v. 
Duckworth, 178 F.3d 437,448 (7th Cir. 1999), rev'd sub nom. Miller v. French, 530 U.S. 
327 (2000). 

273. Miller, 530 U.S. at 346. 
274. Courts during the founding era did not feel constrained by precedent the way 

courts do today. See, e.g., Healy, supra note 3, at 73-91. The exercise of the discretion to 
reject a prior opinion on the applying end, however, must be distinguished from the power to 
designate opinions as non-precedential on the deciding end-that is, prospectively. Without 
question, applying courts have historically had varying degrees of discretion in determining 
which authorities were binding on them. A statute prohibiting prospective designation of 
opinions as non-precedential would not affect the courts' ability on the applying end to 
decide what is or is not binding on them. See supra notes 258-63 and accompanying text 
(explaining that the statute would leave the federal appellate courts free to establish any 
constitutional rule of horizontal stare decisis on the applying end of the equation). 

275. Miller, 530 U.S. at 346 (quoting the Seventh Circuit's opinion below, Duckworth, 
178 F.3d at 449). 
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2. Functionalist Analysis 

Unlike the formalist approach, the functionalist avproach does not turn on 
whether Congress attempts to perform a judicial function, Rather, the functionalist 
approach evaluates the effect of the statute on the. relative balance of power 
between the judicial and legislative branches to determine whether it upsets the 
balance sufficiently to create a threat to liberty. It would assess whether the statute 
unduly interferes with the federal appellate courts' ability to perform their core 
function and whether it risks accumulating too much power in the legislative 
branch.276 An analysis of the scope of the statu~, the degree to which it leaves 
traditional judicial functions with the courts, and the concerns that would motivate 
Congress to act shows that the statute would not diminish the judicial power. 
Further, the statute would not aggrandize legislative power or create the risk that a 
small, identifiable group of individuals would. be singled out for oppressive 
treatment by the government. Accordingly, the statute would not upset the balance 
of power between Congress and the federal courts and would be constitutional 
under a functionalist analysis. 

One factor the Supreme Court has used in determining the effect of a statute on 
the judicial power is its scope.277 Concededly, the scope of the statute would be 
broad. It would affect the roughly 80% of cases that the federal appellate courts 
presently designate as non-precedential.278 Thus, as compared with the statute 
upheld in Schor, which affected only state law counterclaims arising out of claims 
under the Commodity Exchange Act,279 a statute prohibiting selective prospective 
designation of opinions as non-precedential would affect many more cases. Viewed 
differently, however, the statute would have less of an effect on judicial power than 
did the statute at issue in Schor because it would not remove any claim from 
consideration by Article III courts. Further, as Mistretta demonstrates, for a statute 
to affect a large percentage of cases is not fatal. The sentencing guidelines upheld 
in Mistretta affected all criminal cases ill the federal courts, which comprise a 
significant portion of the docket. 280 Thus, although the scope of the statute is one 
factor to consider in assessing whether the statute unduly diminishes judicial 
power, that factor is not dispositive. 

Another factor is the "extent to which the 'essential attributes of judicial 
power' are reserved to Article III COurts.,,281 As long·as the statute does not specify 
the weight, if any, that the federal appellate courts must accord to their own 
opinions, it would not interfere with the courts' core function of deciding cases, 

276. See supra notes 191-94 and accompanying text; see also Mistretta v. United 
States, 488 U.S. 361, 383 (1989); Commodity Futures Trading Comm'n v. Schor, 478 U.S. 
833,851 (1986) (explaining that the Supreme Court evaluates statutes affecting the judiciary 
to determine whether they "impermissibly threaten[ ] the institutional integrity of the 
Judicial Branch"). 

277. See, e.g., Schor, 478 U.S. at 852 (explaining that one reason for upholding the 
statute was the limited subject matter over which the Commodity Futures Trading 
Commission could exercise jurisdiction). 

278. See supra note 38. 
279. Schor, 478 U.S. at 835. 
280. Mistretta, 488 U.S. at 367-68. 
281. Schor, 478 U.S. at 851 (quoting N. Pipeline Constr. Co. v. Marathon Pipe Line 

Co., 458 U.S. 50, 81 (1982». 
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thus leaving the essential attributes of judicial power with the federal courts. As 
discussed above, the statute would not dictate the results in individual cases or 
require the courts to interpret the law in a way that Congress prefers. It would leave 
the courts in complete control over the rule of horizontal stare decisis. Finally, the 
federal appellate courts sitting en banc and the Supreme Court would retain the 
power to reverse or overrule circuit precedent.282 

The effect of the statute in this respect echoes the effect of the sentencing 
guidelines upheld in Mistretta,283 which transferred substantial discretion to 
determine criminal sentences from individual judges to the USSC, an independent 
agency within the judicial branch. Similarly, a statute prohibiting prospective 
designation of selected opinions as non-precedential would transfer the discretion 
to determine the precedential status of an opinion from the panel deciding the case 
to a panel applying the case, the latter of which not only has the power to determine 
whether the prior case applies to the pending case, but also has the power to make 
generally applicable rules of precedent. Because the statute simply shifts discretion 
from one part of the judiciary to another; it does not diminish the judicial power. 

The statute also leaves the traditional attributes of judicial power with the 
courts by leaving the federal appellate courts in complete control of the form and 
content of their opinions.284 This fact defuses the argument that the statute would 
interfere with the courts' core function by interfering with docket management. 285 
Taking away the option of prospectively designating selected opinions as non­
precedential, the argument goes, would require judges to spend so much time 
writing opinions that they could not resolve the number of cases pending before 
them within a reasonable amount of time. 286 

It is true that an overburdened judiciary cannot be an effective protector of 
liberty.287 Nevertheless, it is not clear that eliminating prospective designation of 
selected opinions asnon-precedential would overburden the judiciary to such a 
degree that it could not function properly. This is an empirical question that is 
difficult to answer in the abstract. Even under the present system, some non­
precedential opinions are as comprehensive as their precedential counterparts. 288 
Moreover, the statute would not require the federal appellate courts to issue 
comprehensive or even written decisions in every case; control over the form and 
content of opinions would leave the courts a range of options for communicating 

282. See supra notes 257-69 and accompanying text. 
283. Mistretta, 488 U.S. at 361. 
284. See supra notes 265-67 and accompanying text. 
285. Michaelson v. United States, 266 U.S. 42, 66-67 (1924). 
286. As Judge Alito has explained, one justification for non-precedential opinions is the 

judiciary's concern that making all opinions precedential would either reduce the quality of 
opinions or impose intolerable burdens on judges in researching and drafting opinions. 
Hearings, supra note 3, at 8. "It would be virtually impossible for the courts of appeals to 
keep current with their case loads if they attempted to produce such an opinion in every case. 
Responsible appellate judges must devote more time to an opinion that changes the law or 
clarifies it in an important way (and may thus affect many litigants in future cases) than to an 
opinion that simply applies well-established law to specific facts (and thus affects solely the 
litigants at hand)." [d. 

287. Alfange, Jr., supra note 180, at 693-94. 
288. Some non-precedential opinions are ''20-page, signed opinions contammg 

exhaustive legal analysis." NOVEMBER MEETING, supra note 35, at 36 (summarizing 
comments of an unnamed committee member). 
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their decisions if docket management concerns required them to reduce the time 
spent writing opinions. Federal rules do require written dispositions for some 
matters, but these requirements are rare and apply mostly to district COurtS.289 Thus, 
while the statute probably would create some additional work for the courts, it 
would not encroach on their core function of deciding cases. 

In addition, a third factor the Supreme Court considers in determining whether 
a statute impermissibly threatens the judiciary's institutional integrity is the 
concern motivating Congress's action.290 The concerns over arbitrary 
decisionmaking and judicial legitimacy that non-precedential opinions create are at 
least as weighty as the concerns that have justified other legislative initiatives 
affecting the judiciary. Although an increase in the number of summary 
dispositions would be a possible effect of the statute, Congress could reasonably 
determine that that risk is worth taking. As judges acknowledge, non-precedential 
opinions do not always reflect the actual reasoning of the COurtS.291 On one hand, 
some explanation of a result, even one that does not contain all of the judges' 
reasoning, may be preferable to a one-word disposition. On the other hand, the 
issuance of one-word dispositions may be preferable to issuing "non-precedential 
opinions that have been joined by judges who mayor may not agree with what the 
opinions say.,,292 A decision that does not reflect the court's actual reasoning could, 
in an extreme case, potentially be considered a fraud on the litigants and the pUblic. 
Accordingly, Congress's concern over this aspect of non-precedential opinions 
justifies the potential risk it creates of increased numbers of summary 
dispositions.293 

Looking at the other side of the equation, the statute would not increase 
Congress's power at the expense of the courts'. Congress would not gain any 
power through the statute. Although the statute would eliminate the federal 
appellate courts' ability prospectively to designate selected opinions as non­
precedential, it does not substitute a rule of precedent of Congress's choosing in its 
place. Like the statute at issue in Schor, a statute prohibiting prospective 
designation of selected opinions as non-precedential would not appreciably expand 
Congress's power.294 

Nor does the statute present the risk that concerned Justice Breyer in 
concurrence in Plaut: the risk that some small, identifiable roup of people will be 
singled out for oppressive treatment by the government. 29 Although some cases 

289. See, e.g., FED. R. APP. P. 24(a)(2) (requiring a district court's denial of motion to 
pursue an appeal in forma pauperis to be in writing). 

290. See Mistretta v. United States, 488 U.S. 361, 383-84 (1989); Commodity Futures 
Trading Comm'n v. Schorr, 478 U.S. 833, 851 (1986). 

291. See, e.g., Hearings, supra note 3, at 13 (statement of Judge Kozinski) (explaining 
that a non-precedential opinion does not always reflect all of the three panel judges' actual 
reasoning); NOVEMBER MEETING, supra note 35, at 37 (noting that judges join 
non-precedential opinions as long as they agree with the result, even if they do not agree 
with the reasoning, when they know the opinions will not be precedential). 

292. NOVEMBER MEETING, supra note 35, at 37 (summarizing comments of unnamed 
committee member). 

293. Cf Mistretta, 488 U.S. at 365-66 (explaining Congress's dissatisfaction with 
sentencing disparities as one reason for creating the USSC). 

294. See Schor, 478 U.S. at 856-57. 
295. Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 242-43 (1995) (Breyer, J., 

concurring). 
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might be resolved differently if judges cannot ignore earlier cases solely on the 
ground that those cases were designated as non-precedential, it is impossible to 
identify those cases, or the individuals affected by them, in advance. Thus, no 
identifiable group of persons would be targeted for oppressive treatment by the 
government under the statute. 

The statute would not diminish the power of the judicial branch or interfere 
with the federal appellate courts' ability to perform their adjudicatory function, nor 
would it risk aggrandizing legislative power at the expense of judicial power. Using 
a functionalist approach, therefore, the statute would be constitutional. 

C. Is the Proposed Rule Eliminating Citation Restrictions Constitutional? 

Proposed Rule 32.1, which would prohibit courts from restricting citations to 
non-precedential opinions, does not present the same constitutional concerns that a 
statute prohibiting non-precedential opinions would. Nevertheless, it merits 
analysis because it is the first national rule to attempt to regulate non-precedential 
opinions. This rule should pass constitutional muster under either formalist or 
functionalist reasoning. 

From a formalist perspective, the proposed rule does not usurp the judicial 
power. It does not dictate results in cases, nor does it control the courts' 
interpretation of the law or require the federal appellate courts to give any weight at 
all to non-precedential opinions.296 Federal appellate courts remain free to ignore 
non-precedential opinions solely on the ground that those opinions are not binding. 
All the rule does is prohibit courts from restricting citations to non-precedential 
opinions unless they impose the same restrictions on citations to precedential 
opinions. 

The proposed rule would also survive a challenge based on functionalist 
analysis, for many of the same reasons justifying a statute prohibiting prospective 
designation of selected opinions as non-precedential. The argument that the 
proposed rule would impede the courts' ability to perform their core function of 
deciding cases would have to be that it would interfere so substantially with the 
courts' ability to manage their dockets that it would unduly diminish the judicial 
power. Judges may say that the rule will make it harder for them to get through the 
docket because they will have to give more attention to their non-precedential 
opinions if they know those opinions can be cited later.297 As noted above, 
however, as long as judges retain control over the form and content of their 
opinions, the argument that writing citable opinions will be so burdensome for the 
courts as to constitute an unconstitutional intrusion on their essential functions is 
weak. 

296. But see Barnett, supra note 56, at 489-94 (arguing that proposed Rule 32.1 could 
be read to affect the weight that federal appellate courts accord to their non-precedential 
opinions). 

297. See, e.g., Hearings, supra note 3, at 13 (statement of Judge Kozinski). 
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CONCLUSION 

Judges and lawmakers often assume that the federal courts use judicial power 
to promulgate procedural rules.298 But that is not the case, at least as far as the 
national rules are concerned. Because these rules flow from delegated legislative 
authority, they cannot be used to regulate matters beyond Congress's legislative 
power. In the case of prospective designation of selected opinions as non­
precedential, Congress could prohibit the practice by statute without running afoul 
of separation of powers principles as long as the statute did not specify the weight 
the federal appellate courts must give to their own opinions. Thus, it would also be 
possible to prohibit the practice through a national procedural rule or statute. 
Judges would undoubtedly prefer to retain the present system, which gives them 
discretion to apply flexible standards, over stricter rules.299 And they may chafe 
over legislative efforts to restrict their discretion.300 The risk of arbitrary 
decisionrnaking that the use of non-precedential opinions creates, however, makes 
the practice unwise. The courts' unwillingness to change the practice despite this 
risk makes a national rule or procedural statute an appropriate vehicle for 
addressing the issue. Whether this will happen remains to be seen. If it does, the 
Constitution will not stand in the way. 

298. See, e.g., id. at 3 (statement of Congressman Howard L. Berman) (noting that 
rulemaking is a judicial matter); id. at 15-16 (statement of Judge Kozinski) (stating that the 
issue of non-precedential opinions, while capable of resolution through new procedural 
rules, is a matter for the courts to resolve). 

299. Vermeule, supra note 188, at 390 (explaining that judges prefer standards that 
permit the exercise of case-specific judicial discretion over rules). 

300. [d. at 360 (characterizing some decisions on separation of powers issues as 
displaying "a prickly sensitivity to any slighting of judicial prerogatives"); id. at 391 (noting, 
in the context of separation of powers cases, that judges have a strong tendency to equate 
tasks that they customarily perform with fundamental judicial functions). 


