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commission office to collect her winnings and is given a check not for
$500,000, the amount she deserves, but for $600,000. It does not mat-
ter for our purposes why Ms. Lucky is given the incorrect amount: it
could be because of clerical error, the whim of the clerk on duty, or
racial favoritism. All that matters for our purposes is that Ms. Lucky
has been treated wmjustly (although to her benefit); she has been
treated according to some criterion that is not relevant (whether it is
caprice, prejudice, or random chance). We know Ms. Lucky has been
treated according to some irrelevant criterion because we know that,
in our lottery hypothetical, the only relevant criterion is the purchase
of a winning ticket in a lottery promising the winner exactly $500,000.

Now suppose another person — our Mr. Unlucky again, although
he is considerably less unlucky this time — holds the other winning
lIottery ticket. Mr. Unlucky, we know, is situated identically to Ms.
Lucky with respect to the treatment at issue, that is, the award of
$500,000 in lottery winnings; each holds a winning ticket. Suppose
Mzr. Unlucky, on the day after Ms. Lucky collects her excessive check,
goes to the lottery commission office to collect his own award and is
given exactly the amount to which he is entitled under the relevant
treatment rule: $500,000.

Applying only our nonegalitarian concept of justice to this se-
quence of events, we conclude that Ms. Lucky undeniably has been
treated unjustly (but to her benefit) and Mr. Unlucky undeniably has
been treated justly. But the advocate of prescriptive equality will
point out that we are quite likely to believe nonetheless that Mr. Un-
lucky somehow has been treated wrongly. Because nonegalitarian jus-
tice cannot account for this wrong, the egalitarian will contend, that
wrong must arise from the operation of some other norm. It must
arise, that is, from prescriptive equality — from our sense that the
bare fact of difference between Ms. Lucky’s and Mr. Unlucky’s treat-
ments, in itself, is an inherent wrong, that the bare fact of similarity
between the two ticketholders is itself a reason for treating them the
same. There is no other way, the egalitarian will claim, to explain our
intuition of “wrongness.”

There are a number of replies to this argument. The first category
of replies challenges the conclusion of the egalitarian that our belief
that Mr. Unlucky somehow has been treated wrongly can be explained
only by prescriptive equality. The second category of replies chal-
lenges the assumption that prescriptive equality coherently can exist at
all as a substantive norm in conditions of infinite supply.

1. Why Might We Think Mry. Unlucky Has Been Treated
“Wrongly”’? — Contrary to the conclusion drawn by the prescriptive
egalitarian, it may be that any negative reaction we have to Mr. Un-
lucky’s treatment in fact stems from concerns of nonegalitarian justice
in the broad sense, and not from a concern for equality. We may be-
lieve that the difference between Ms. Lucky’s and Mr. Unlucky’s
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treatments is likely to have consequences that disserve nonegalitarian
justice: perhaps public perception of differential treatment by the lot-
tery commission might undermine confidence in government, reduce
the willingness of people to play the lottery (and thus reduce funding
for public education), or bring about some other socially undesirable
result. If these sorts of concerns actually animate our dissatisfaction
with Mr. Unlucky’s treatment, then we do not really care about the
bare fact of the difference between Ms. Lucky’s and Mr. Unlucky’s
treatments — a fact of concern to prescriptive equality. We care in-
stead about the effects of that difference, or rather the effects of the
general perception of that difference. We worry, that is, that the lot-
tery commission, by awarding Mr. Unlucky only $500,000, inade-
quately weighed certain criteria of social welfare — confidence in
government, for instance — that favor giving an additional $100,000
to Mr. Unlucky. We are concerned not with equality, but with
nonegalitarian justice.5s

It is also possible that, despite the conclusion of the prescriptive
egalitarian, it is not the just treatment of Mr. Unlucky, but the unjust
treatment of Ms. Lucky, that bothers us about the whole lottery affair.
After all, Mr. Unlucky’s treatment, because it is different from Ms.
Lucky’s, has underscored the potentially hidden fact that Ms. Lucky’s
treatment was wrong. Any offense we take when Mr. Unlucky is
treated differently from Ms. Lucky might well arise not from the bare
fact of the difference in treatments — again, a concern of prescriptive
equality — but rather from the fact (and our perception of the fact)
that Ms. Lucky has been treated in an wunjustly benmeficial way., In-
deed, we might understandably misinterpret our offense as a percep-
tion that Mr. Unlucky, rather than Ms. Lucky, has been treated
wrongly: the result of Mr. Unlucky’s treatment is comparatively worse
than the result of Ms. Lucky’s treatment, and we may simply be con-
ditioned to believe that beneficial treatments are more likely to be
“Just” than burdensome treatments are.

These points suggest rather forcefully that prescriptive equality
might not play any role at all in our intuitive reactions, assuming we
have them, to Mr. Unlucky’s treatment. They demonsirate that any
intuitive offense we may feel upon discovering that Mr. Unlucky has
been treated differently from Ms. Lucky can be explained quite con-
vincingly as a product of some particular substantive conception of
nonegalitarian justice. If prescriptive equality operates normatively

55 Note that if these sorts of considerations are at the root of our belief that Mr. Unlucky has
been treated wrongly, then we believe that there are nonegalitarian criteria of justice that apply to
Mr. Unlucky merely because of the treatment already given Ms. Lucky. We believe, in other
words, that the fact of Ms. Lucky’s unjust treatment has, for entirely nonegalitarian reasons,
altered Mr. Unlucky’s situation so that it is no longer identical to Ms. Lucky’s. Awarding Mr,
Unlucky an additional $100,000 then becomes just even though awarding Ms. Lucky an extra
$100,000 was unjust, because Mr. Unlucky has become differently situated from Ms. Lucky.
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here, it does so invisibly; and, with Joseph Raz, we might believe there
is always reason to suspect “[aJrguments for the existence of the invisi-
ble.”s¢ Because nonegalitarian justice completely explains our belief
that Mr. Unlucky has been treated “wrongly” despite having been
awarded the amount to which he is otherwise entitled, we have strong
reason to doubt that prescriptive equality is operating independently to
produce a superfluous sense of wrong.

2. Can Prescriptive Equality Operate Coherently at All in Condi-
tions of Infinite Supply? — The fact that nonegalitarian justice can be
used to explain why we might think Mr. Unlucky has been treated
wrongly does not mean prescriptive equality cannot exist at all in con-
ditions of infinite supply. Although we can identify convincing
nonegalitarian considerations to explain our moral intuitions in such
conditions, prescriptive equality may nonetheless operate to strengthen
or supplement those considerations. But there are good reasons to
think that prescriptive equality simply is incoherent as a substantive
norm in cases like our lottery hypothetical.

One reason to think that prescriptive equality is incoherent, and
thus invalid, is that it necessarily contradicts itself. It is inherently
impossible to treat one set of people equally according to one standard
of entitlement without treating another set of people unequally accord-
ing to another standard of entitlement. Suppose, for instance, that the
lottery commissioner presented with Mr. Unlucky’s claim of entitle-
ment to an additional $1oo,000 believes in prescriptive equality and
thinks that it is controlling in Mr. Unlucky’s case. In accordance with
this belief, she awards Mr. Unlucky the same amount of money that
Ms. Lucky was (unjustly) awarded. Now Mr. Unlucky has been
treated equally with respect to Ms. Lucky. But Mr. Unlucky has at
the same time been treated unequally with respect to a whole different
set of people: everyone who has ever received just treatment according
to nonegalitarian justice.5?” Every person in the world is, by definition,
identically entitled to be treated justly. To treat Mr. Unlucky equally
with respect to Ms. Lucky, however, is to treat Mr. Unlucky unjusily
according to nonegalitarian justice, and to treat Mr. Unlucky unjustly
is to treat him unequally with respect to everyone who has ever been
(or ever will be) treated justly. Prescriptive equality, then, cannot op-
erate in the only case in which it can ever make a substantive differ-
ence — the case in which an identically situated person already has
been treated unjustly — without resulting in the rejection of prescrip-
tive equality with respect to another category of cases. As such, pre-

56 Raz, supra note 31, at 239; see supra note 54. Raz contends that prescriptive equality is
suspect because it adds nothing to “satiable, diminishing principle[s],” which “lead to an approxi-
mately equal distribution in any case.” RaAz, supra note 31, at 239—4o0.

57 See Alexander, supra note 4o, at 10 (stating that “treating someone equally with another
who was treated immorally is to deny that person equality with those who have been treated
morally correctly”).
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scriptive equality implies its own negation — it contradicts itself, and
a moral norm that necessarily contradicts itself can hardly claim sub-
stantive validity.58

Another reason to think prescriptive equality incoherent and in-
valid is that it necessarily contradicts nonegalitarian justice in at least
one way, and probably in two. First, prescriptive equality always re-
quires for its operation the treatment of a person according to the
same irrelevant criterion (or according to the same incorrect balancing
of criteria) that has been applied in the unjust treatment of an identi-
cally situated person. The lottery commission issuing Ms. Lucky’s
check reached an unjust decision with respect to Ms. Lucky: the com-
mission relied on some irrelevant criterion or criteria in awarding Ms.
Lucky her winnings.5® The cause, then, of the unjust treatment of Ms,
Lucky is the commission’s application of some irrelevant treatment
criterion or criteria to her. To implement prescriptive equality, the lot-
tery commission now must consider the fact of its excessive award to

58 Professor Greenawalt’s suggestion that “[some comparisons and relationships are far more
salient and important than others,” Greenawalt, supra note 30, at 1280, does not threaten the
basic fact of prescriptive equality’s self-contradiction. For one thing, identifying those compari-
sons and relationships that are more important and those that are less so requires a theory of
nonegalitarian justice; the command that “identically situated people be treated identically merely
because they are identically situated” does not get us there. We need a theory of nonegalitarian
justice to tell us, for instance, that comparisons between the treatment of two children in the
same family, or of two defendants before the same judge (to borrow two of Professor Greena-
walt’s examples), are more important than comparisons between the treatment of a child by her
parents and the treatment of an unrelated defendant by a judge. The fact that nonegalitarian
justice is needed to tell us when equal treatment is important suggests that the reasons we might
seek equal treatment in those cases are in fact consequentialist reasons of nonegalitarian justice,
not deontological reasons of prescriptive equality. We favor equal treatment of children by their
parents, for example, because we want children to feel that they are equally loved and that their
parents are unbiased and impartial; we favor equal treatment of defendants by judges because we
want to avoid the impression that justice depends on bias, whim, or other irrelevant factors. See
supra note 46. If these kinds of nonegalitarian considerations are not prominent, even decisive, in
making treatment decisions in these contexts, then it is difficult to see how we can distinguish
these “important” relationships from any other context in which prescriptive equality might be
thought to apply. And if these kinds of considerations are prominent or decisive, then it is diffi-
cult to see what role is left for prescriptive equality.

More fundamentally, however, the inherent self-contradiction of applying prescriptive equality
does not disappear if one thinks equality to be more important in some contexts than in others; at
most it becomes less obvious. The prescriptive egalitarian holds that unequal treatment of identi-
cally situated people, measured according to any legitimate standard of identicality, is always to
some degree wrong. Yet, as we have seen, applying prescriptive equality in one context necessar-
ily requires violating it in others. This necessity must mean that prescriptive equality is funda-
mentally incoherent, in the same way that a theory of nonegalitarian justice that forbade torture
would be incoherent if, to prevent torture in any given case, it required that someone be tortured
in another case.

59 Remember, we have stipulated here that the lottery rules themselves are the only source of
relevant criteria for treatment. If the universe of relevant criteria were broader, Ms. Lucky's
incorrect award could also be the result of an incorrect weighing of one or more relevant criteria
for her treatment. This modification of our hypothetical would not change the ensuing analysis,
but that analysis will be easier to follow in our hypothetical because the only relevant criterion for
treatment is Ms. Lucky’s possession of a winning ticket.
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Ms. Lucky as a reason to give the same amount of money to Mr. Un-
lucky — that is, as a relevant criterion in determining how much
money to award Mr. Unlucky. As such, if prescriptive equality is ap-
plied, the commission’s treatment of Mr. Unlucky will in part be
caused by its previous treatment of Ms. Lucky: but for the (erroneous)
treatment of Ms. Lucky, the “right” treatment of Mr. Unlucky would
be different.5® Because we know that Ms. Lucky’s treatment has itself
been caused in part by the lottery commission’s application of some
irrelevant treatment criterion or criteria, we also know that Mr. Un-
lucky’s treatment has been caused in part by the commission’s applica-
tion to Ms. Lucky of the irrelevant treatment criterion or criteria. We
know, that is, that Mr. Unlucky has been treated in accordance with
the same irrelevant criterion or criteria responsible for Ms. Lucky’s
treatment. If prescriptive equality has been applied in the decision-
making process, both Ms. Lucky and Mr. Unlucky have been treated
unjustly .51

60 Note that if prescriptive equality is considered in the decisionmaking process, the treatment
of Ms. Lucky is a cause of the treatment of Mr. Unlucky even if the commissioner deciding how
to treat Mr. Unlucky believes that other criteria (of nonegalitarian justice) outweigh equality in
that case and therefore awards Mr. Unlucky less money than Ms. Lucky was given. As long as
the commissioner, in deciding hew to treat Mr. Unlucky, considers the dictates of prescriptive
equality among the criteria she applies in treating him, Mr. Unlucky is being “treated” based in
part on that criterion, as I conceive of treatment here.

It might be objected that a person is not really “treated” in accordance with a certain criterion
unless that criterion actually supports the resulting treatment. By this objection, the lottery com-
missioner’s mere consideration of prescriptive equality as a criterion in deciding how to treat Mr.
Unlucky is not treatment in accordance with that criterion if the commissioner ultimately rejects
it in favor of weightier nonegalitarian criteria. But the objection assumes an overly narrow con-
ception of treatment. Suppose the lottery commissioner, in deciding how to treat Mr. Unlucky,
weighs the dictates of prescriptive equality (which favor giving Mr. Unlucky extra money) against
a number of countervailing criteria of nonegalitarian justice and finds the nonegalitarian criteria
to be slightly stronger. The commissioner therefore decides not to award extra money to Mr.
Unlucky. Now suppose that one of the nonegalitarian criteria is removed, such that in deciding
how to treat Mr. Unlucky, the commissioner determines that the dictates of prescriptive equality
carry the day. In each case, prescriptive equality has been given the same weight in the balanc-
ing of relevant criteria; it is only the weight of the countervailing criteria that has changed. It is
artificial, therefore, to suppose that prescriptive equality has played a different causal role in the
treatments in the two cases. In fact, prescriptive equality has carried the same causal force in
both treatments.

Another way of looking at this question is to consider the lottery commissioner’s “treatment”
of Mr. Unlucky to be a two-step process, consisting in fact of two treatments: the first being the
commissioner’s act of deciding how much money to give Mr. Unlucky, and the second being the
commissioner’s resulting act of actually awarding a certain amount of money to Mr. Unlucky.
Whether prescriptive equality plays a causal role in the latter treatment might be said tq depend
on whether the commissioner does or does not actually award more money to Mr. Unlucky.
Whether prescriptive equality plays a causal role in the former treatment, however, depends only
on whether the commissioner considers prescriptive equality among the relevant criteria during
her decisionmaking process. If she does, Mr. Unlucky has been treated in part according to pre-
scriptive equality, regardless of how much money is given.

61 Professor Greenawalt, I think, misconstrues my point here. See Greenawalt, supra note 30,
at 1281-82. My point is not that prescriptive equality, if applied, calls for treatment different
from that dictated by nonegalitarian justice, see id. at 1281, and thus necessarily contradicts
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The first way in which prescriptive equality necessarily violates
nonegalitarian justice, then, is in its requirement that a person, to be
treated “equally,” be treated in accordance with the same incorrect ap-
plication of criteria already used to treat an identically situated person.
There is a second way in which equality contradicts justice, although
whether one recognizes it depends upon one’s substantive conception
of what justice is — of what criteria are relevant to a person’s treat-
ment. Prescriptive equality can be said to violate most views of justice
because it requires that random chance itself be considered as a crite-
rion for the treatment of people. If prescriptive equality is obeyed, the
rightness or wrongness of a person’s treatment will depend on the se-
quence in which that person is treated with respect to the treatments
of other identically situated people. As an example, prescriptive equal-
ity purports to tell us that the treatment of Mr. Unlucky in our lottery
example is in some sense wrong simply because it is not identical to
the prior treatment of Ms. Lucky. But if Mr. Unlucky had been first
to the lottery commission offices and Ms. Lucky’s check had not yet
been issued, then prescriptive equality would not take effect at all, and
Mr. Unlucky’s treatment would be entirely 7ight in the egalitarian
view.

The sequence in which Ms. Lucky and Mr. Unlucky have been
treated, however, is probably a matter of sheer happenstance. We are
unlikely to think that happenstance — the chance fact that Ms. Lucky
lives closer to the lottery commission offices, for instance, or that Mr.
Unlucky’s car broke down the day before — can have any relevance
to the question of Ms. Lucky’s and Mr. Unlucky’s respective entitle-
ments to lottery winnings (or their respective entitlements to any other
treatment, for that matter). That is, we are unlikely to think that
chance can be a relevant treatment criterion.52 Prescriptive equality,

nonegalitarian justice. Such a point would indeed be subject to the objection that Professor
Greenawalt makes: it is not a “contradiction” of nonegalitarian justice to suppose that nonegal-
itarian criteria of justice demand one result — “pull in a [certain] direction,” in Professor Greena-
walt’s terms — while prescriptive equality demands a different result — “pull[s] in a different
direction.” Id. (emphasis omitted). Whatever result is reached after a proper consideration and
weighing of all the relevant criteria, including prescriptive equality, would still be the “just” re-
sult. But my point is somewhat different; it is that the application of prescriptive equality de-
mands the consideration of an irrelevant (nonegalitarian) criterion (or the improper weighing of
relevant criteria). This problem arises because, as noted earlier, the application of prescriptive
equality makes the prior treatment of a person according to an irrelevant criterion a “but for”
cause of the subsequent treatment of an identical person: it “passes through” to the second person
the unjust treatment of the first person. This “pass through” effect truly is a contradiction of
nonegalitarian justice, not because it produces a different ultimate result from that which nonegal-
itarian justice otherwise would require — indeed it need not do so, see supra note 60 — but
because it necessitates the treatment of the second person according to an irrelevant criterion,

62 There are, of course, exceptions. For one thing, we have seen that chance can be a relevant
treatment criterion in certain circumstances — in conditions of scarcity of indivisible treatments
like our lifeboat hypothetical (or like the question of who is entitled to win the lottery in the first
place). But most people are unlikely to think that chance can, by itself, be relevant in any other
context.
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however, tells us to consider the random sequence of treatments as a
relevant (even a decisive) factor in the treatment of both Ms. Lucky
and Mr. Unlucky. Prescriptive equality thus requires the application
of an irrelevant criterion, chance, to determine how a person should be
treated. For this reason as well, it necessarily violates most concep-
tions of nonegalitarian justice.s3

As such, we have good reasons to suspect that prescriptive equality
necessarily is incoherent in conditions of infinite supply. Prescriptive
equality always implies its own negation — it is self-contradictory —
and a principle that is self-contradictory in every case in which it is

Another exception of sorts is the fact that chance can produce relevant treatment criteria.
This will occur, though, only when chance produces an actual, physical event, not simply a logical
or temporal relationship. An example I have used elsewhere, see Peters, supra note 4, at 2069
n.134, is lightning striking a person: such a random event can produce the relevant treatment
criteria that the person is injured, needs immediate medical attention, etc. In this way, random
events can have real, causal, physical effects on people, effects that trigger criteria relevant to how
such people should be treated.

The fact of the sequence in which Ms. Lucky and Mr. Unlucky have received their lottery
winnings is not a random event of this nature, however. It is a temporal fact, not a physical
event; it “exists” only in abstract, temporal space. As such, it can have no real, causal, physical
effect on either Ms. Lucky or Mr. Unlucky. Its effect is only upon the temporal relationship
between the treatment of Ms. Lucky and that of Mr. Unlucky; it produces the merely temporal,
not causal, fact that Mr. Unlucky has been treated subsequently to Ms. Lucky. Unlike a physical
event, a temporal or logical relationship cannot produce effects in the real world (although some-
one’s perception of a temporal or logical relationship can, as a physical event, produce real world
effects). Thus, the bare, random fact that Ms. Lucky’s check already has been issued, because it
does not affect Mr. Unlucky in any real, physical way (there is an unlimited fund in the treasury,
remember), cannot by itself give rise to relevant criteria for determining how Mr. Unlucky should
be treated.

63 Professor Greenawalt points out that random sequence would not play a role in treatment
if a prescient decisionmaker predicts that an incorrect treatment will be given to someone in a
future case and applies prescriptive equality anticipatorily, to give the same treatment in advance
to an identically situated person. See Greenawalt, supra note 30, at 1282. In such a case, the
treatment given to the first person would not depend on whether she is treated before or after the
second person. Such situations, however, probably will be rare compared with circumstances in
which a decisionmaker is faced with an existing incorrect treatment. It is also interesting to note
the element of self-fulfilling prophecy in this kind of anticipatory decision: if the second deci-
sionmaker is also a prescriptive egalitarian, her treatment of the second person will be influenced
by the treatment given the first person, and thus to apply prescriptive equality predictively in this
way is to increase the likelihood that one’s prediction will be correct. The significant truth under-
lying Professor Greenawalt’s point, however, is that, strictly speaking, prescriptive equality always
requires treatment according to chence, and only usually requires treatment according to random
sequence, which is one manifestation of chance. If Mr. Unlucky arrives to pick up his lottery
check first and clerk 4 gives him an extra $100,000 because of a belief that clerk B, who will be
on duty tomorrow, will give Ms. Lucky an extra $100,000, Mr. Unlucky has not been treated
according to the random sequence of his treatment and Ms. Lucky’s. Mr. Unlucky, however, still
has been treated according to the chance fact that Ms. Lucky’s award will be administered by the
overly generous clerk B and not the stricter clerk 4. In this way, prescriptive equality always
requires that chance play a decisive role in the treatment of a person to whom it is applied.
Often chance will appear as the random fact of sequence of treatments, but sometimes it will
appear as well, or alternatively, in the form of other random facts: the fact that clerk B issues a
check rather than clerk 4, or the fact that a judge had something disagreeable for breakfast and
is not thinking clearly on a given day. On most conceptions of nonegalitarian justice, such ran-
dom facts by themselves are irrelevant criteria for the treatment of people.
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said to apply simply cannot claim to be a valid normative proposition.
Prescriptive equality also necessarily contradicts nonegalitarian justice
in every case — perhaps in more than one way, if we believe that
chance cannot be a relevant treatment criterion. All of this amplifies
what we already know about prescriptive equality: that all of the nor-
mative work it might be thought to accomplish in conditions of infi-
nite supply can be performed as well by nonegalitarian justice. This,
then, is where we stand: nonegalitarian justice can be used to explain
fully our normative instincts in these conditions, and it does so with-
out self-contradiction. Prescriptive equality, however, can explain
those instincts only at the price of self-contradiction and violation of
nonegalitarian justice.

C. Conditions of Distinction

There is one final category of conditions in which prescriptive
equality might be said to operate, although such conditions really are
only special cases of either conditions of competition or conditions of
infinite supply. This category deserves special mention, however, be-
cause it so frequently produces claims that purport to be “egalitarian,”

In conditions of distinction, more than one person is identically en-
titled by nonegalitarian justice to a certain treatment, and a single
decisionmaker makes an ex ante decision to apportion the treatment
unequally among the claimants based upon an irrelevant differentiat-
ing criterion.5* Suppose again that each of Smith and Jones is entitled
to 100 units of medicine. Suppose further that Smith and Jones go
together to a medical clinic to receive their treatments. The doctor in
charge of the clinic is a racist and decides to give Smith her full 100
units of medicine because she is Caucasian but to give Jones no
medicine because he is African-American. The doctor has made a de-
cision to distinguish between the treatments given Smith and Jones
based on an irrelevant differentiating criterion: race. These are condi-
tions of distinction.

Because conditions of distinction will also be either conditions of
competition or conditions of infinite supply, we know for the reasons
discussed in sections IV.A and IV.B above that prescriptive equality
cannot tell us anything substantive about the treatments of Smith and
Jones. But we also might feel that a special sort of wrong has been
done to Jones by the racist doctor, a kind of wrong that does not ap-
pear to be present in simple conditions of competition or infinite sup-
ply. Is this special wrong a violation of prescriptive equality?

In fact, it is fairly easy to see that the special wrong done to Jones
is a wrong of injustice, not inequality. Recall that in conditions of
distinction, a single decisionmaker decides to treat identically situated

64 T have used the term “differentiating criterion” elsewhere in this sense. Peters: supra note 4,
at 2097.



1997] EQUALITY REVISITED 1255

people differently based upon an irrelevant criterion. Such a decision,
by definition, affects more than one person; it affects every identically
situated person within the purview of the decision. The racist doctor’s
decision to give medicine to Smith because she is Caucasian but to
deny it to Jones because he is African-American treats both Smith and
Jones according to the same irrelevant criterion: race. Treatment ac-
cording to an irrelevant criterion violates nonegalitarian justice.

As such, nonegalitarian justice operates alone in conditions of dis-
tinction to demand that Smith and Jones be treated only according to
the relevant criteria — and thus, incidentally, equally. Nonegalitarian
justice, moreover, operates more conspicuously in conditions of distinc-
tion than it typically does in simple conditions of competition or infi-
nite supply. In the latter types of conditions, differential treatments of
people often occur as discrete, self-contained events, separated by the
passage of time and perhaps perpetrated by different decisionmakers.
For this reason, it may be difficult to compare the prior treatment of
person A with the current treatment of person B, and thus to recog-
nize any disparity between the two treatments.5s

In contrast, conditions of distinction involve a conscious decision to
treat two or more identically situated people differently, with more or
less instantaneous effects. Such a decision is more salient than a series
of disconnected, discrete decisions because it obviously affects more
than one person. As such, it may set off intuitive moral alarms that
are not triggered by the self-contained decisions that occur in simple
conditions of competition or infinite supply.

Moreover, the irrelevant differentiating criteria employed in condi-
tions of distinction often seem particularly odious. When someone

65 Qur lottery hypothetical again provides a useful example. Suppose Ms. Lucky is awarded
extra lottery winnings due to a clerical error. The next day, Mr. Unlucky appears at the lottery
commission office to collect his winnings and is awarded the correct amount. Because the awards
have not occurred simultaneously and might not even have been issued by the same lottery com-
mission clerk, it might be difficult for anyone to recognize that two identically situated people
have been treated differently. But if the two winners appear at the same time to collect their
awards, and the lottery clerk consciously decides to give more money to Ms. Lucky than to Mr.
Unlucky — creating conditions of distinction — then the difference in treatment (and thus the
injustice) will be salient. Of course, conditions of distinction will not always be so obvious. For
instance, if the lottery clerk decides on Monday to give Ms. Lucky extra money because she is
Caucasian and then decides on Tuesday to give Mr. Unlucky only the correct amount because he
is not Caucasian, conditions of distinction have been created, but their existence may be no more
conspicuous than if the clerk had simply punched the wrong key on his fypewriter when issuing
the check to Ms. Lucky.

I thus use the concept of a “single decisionmaker” as a shorthand way of indicating that, for
conditions of distinction to exist, the reason for the differential treatment of two identically situ-
ated people must be an actual comparison of the two — an intentional distinction between them
based upon an irrelevant criterion. Such conditions do not exist when a person is given an incor-
rect treatment without regard to how other identically situated people have been or will be
treated. If a clerical error is responsible for the fact that Ms. Lucky has received $100,000 more
than Mr. Lucky, these are not conditions of distinction, because the treatment of the two people
has not been based upon an illegitimate comparison of them.
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makes a conscious decision to differentiate between two seemingly
identical people or classes of people, the basis for that decision often
turns out to be a freighted criterion like race, gender, or sexual orien-
tation — criteria likely to evoke complex and emotional responses in
our society. But in condemning such decisions with extraordinary ve-
hemence, we are merely claiming that particularly strong reasons of
nonegalitarian justice preclude reliance on such criteria in making de-
cisions about how to treat people. We are not making a claim of pre-
scriptive equality. The wrong of such decisions lies not in the
difference in treatments that results from them; it lies in the applica-
tion of an especially harmful irrelevant criterion to produce that
difference.56

D. Summary

In this Part, I have taken the notion of prescriptive equality
through its paces and have found it wanting in every context. In con-
ditions of competition, in which equality is most often advocated as a
substantive norm, it has proven to be empty in the same way,
although not for the same reason, that tautological equality is empty:
it is entirely superfluous in light of nonegalitarian justice. In condi-
tions of infinite supply, we cannot say for sure that prescriptive equal-
ity is empty (although it certainly appears to be), but we can say for
sure that even if it is not empty, it is incoherent: it necessarily contra-
dicts both itself and nonegalitarian justice. Finally, in the special case
of conditions of distinction, prescriptive equality must be empty or in-
coherent as well: our strong sense of moral impropriety in such condi-
tions stems not from a belief in prescriptive equality, but from our
intuitive understanding that a decisionmaker has consciously decided
to treat identical people differently based upon an irrelevant (perhaps
an abhorrent) criterion. This concern, of course, is one of nonegal-
itarian justice, not one of equality.

In light of all this, it makes little sense to think of prescriptive
equality as a valid moral norm. In most cases, prescriptive equality,
distilled to its essence, can add nothing to our understanding of how
people should be treated, an understanding that arises entirely from
some nonegalitarian conception of justice. To see that prescriptive

66 Recognition of the mechanics of conditions of distinction might help illuminate many con-
temporary debates about “equality” — the affirmative action debate, for example. Those who
oppose affirmative action on the ground that it is merely “reverse discrimination” claim, in es-
sence, that the decision to treat two people differently — by, for instance, giving an African-
American business owner a preference in the award of government contracts that is not available
to a Caucasian business owner — is based upon an irrelevant differentiating criterion: the simple
fact of race. On the other hand, those who support affirmative action claim that such a distinc-
tion is based on a relevant criterion or set of criteria: the fact that the African-American business
owner, due to historical and sociological conditions, faces artificial obstacles to obtaining govern-
ment contracts that the Caucasian business owner does not face. Neither argument is really an
argument of prescriptive equality; both are arguments of nonegalitarian justice.
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equality adds nothing in such cases is to say that it has no prescriptive
force at all — it is an empty, analytically worthless concept.6? Indeed,
focusing on “equality” in such cases may obscure our real concern,
which is whether someone has been treated according to the criteria
relevant to her treatment.

The strongest impact of the foregoing analysis, however, is felt in
those few cases in which prescriptive equality commands a result dif-
ferent from that required by nonegalitarian justice — when, in condi-
tions of infinite supply, it purports to tell us that a person should be
treated unjustly merely because another person has been so treated. In
such cases, prescriptive equality is worse than empty; it is both incon-
gruous and inherently unjust, and thus it is morally invalid.

This is not to say that the idea of equality, applied in a certain
way, is always useless or harmful. Sometimes calling attention to
inequality of treatment reveals injustice in treatment; recognizing a
symptom can help us diagnose the disease. But once the disease has
been identified, the important thing is to remedy the injustice, not the
resulting inequality. Equality can serve only as a descriptive device;
prescriptively, equality is analytically empty. It can do nothing to ex-
plain our moral intuitions or to tell us how people should be treated.

67 One of the most interesting positive claims made by Professor Greenawalt in his Response
is that the principle of prescriptive equality “has force” if it is based upon “the desirability of
satisfying feelings of affected persons that unequal treatment is intrinsically unfair.” Greenawalt,
supra note 30, at 1273. (A related claim is Professor Greenawalt’s suggestion that prescriptive
equality might apply in certain circumstances “largely because of the significance of symbolic and
expressive functions.” Id. at 1289.) As the reader hopefully will see by now, and as I think
Professor Greenawalt himself understands, to apply equal treatment for these kinds of reasons is
not to apply prescriptive equality as I describe that principle in this Article; it is not to treat
someone in a certain way based upon the bare fact that an identically situated person has been
treated in the same way. Rather, it is to apply certain consequentialist considerations of nonegal-
itarian justice in deciding how to treat someone. One could agree, then, that these kinds of rea-
sons often provide powerful support for treating people equally, and still have no grounds to
challenge my conclusions in this Article.

It is another question whether the kinds of egalitarian feelings Professor Greenawalt describes,
assuming they exist, deserve to be respected at all in making decisions. Professor Greenawalt’s
tentative answer is that such feelings should be respected and taken into account, at least in
certain contexts. See id. at 1288. As Professor Greenawalt is quick to acknowledge, these are
complex issues, and they warrant a depth of analysis that is far beyond the scope of this Article.
Surely Professor Greenawalt is right that people’s feelings about how they should be treated must
at least be considered in many areas of decisionmaking, whatever the intrinsic merits of those
feelings. But if those feelings are wrongheaded — if they are based on faulty logic or ill-founded
assumptions — then we should be careful how much respect we give them, just as we are wary
of respecting feelings of racial superiority or beliefs that the earth is flat. We may do well here to
recall John Stuart Mill’s words in critique of gender discrimination: “For the apotheosis of Reason
we have substituted that of Instinct; and we call everything instinct which we find in ourselves
and for which we cannot trace any rational foundation.” 21 JoHN STUART MiLL, The Subjection
of Women, in COLLECTED WORKS OF JOHN STUART MILL 259, 263 (John M. Robson ed., 1984).
If there is no rational foundation for feelings of prescriptive equality, then the mere fact that some
people have those feelings is not a sufficient reason to heed them.
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V. A FEw THOUGHTS ON THE IMPLICATIONS OF PRESCRIPTIVE
EQuaLITY’S INVALIDITY

What does it mean, or matter, that prescriptive equality does not
exist as a substantive norm? Do we have license to treat similarly
situated people any old way we please? Is the Equal Protection
Clause based upon a fallacy? Are egalitarian theories of justice, such
as John Rawls’s well-known theory,8 necessarily so much folderol?

The answer to each of the last three questions is “no,” for reasons
that become more complex with each respective question. Of course
the nonexistence of prescriptive equality does not mean we have li-
cense to treat similarly situated people in any way we please. We still
have nonegalitarian justice, in whatever form we conceive of it, to tell
us how people should and should not be treated. By definition, two
identically situated people are entitled by nonegalitarian justice to be
treated in an identical way. It is only that, as we have seen, no sepa-
rate principle of equality is necessary to tell us this.

Nor does the nonexistence of prescriptive equality as a substantive
norm challenge the premise of the Equal Protection Clause. Granted,
it makes a prominent word in that clause redundant: removing the
word “equal” from its prohibition against “deny[ing] to any person . . .
the equal protection of the laws”® would not change the meaning of
the provision. A person who is “protected” by “the laws” will be pro-
tected “equally” with respect to any other person who is identically
entitled by those laws to protection. But the bite of the Equal Protec-
tion Clause is its guarantee that everyome will be protected by “the
laws” in the first place. What the Clause means by “equal protection”
is not the tautological requirement that people identically entitled to
legal protection are identically entitled to legal protection; what the
Clause means is that no one can be denied legal protection without a
good reason — that is, on the basis of irrelevant criteria. The Clause
expresses a rule of nonegalitarian justice, not a principle of prescrip-
tive equality. That rule remains a powerful one indeed, however, be-
cause it forces government to have a valid reason before making legal
distinctions among people.”°

The same analysis demonstrates why a debunking of prescriptive
equality is #ot an attack on the notion of “racial equality” (or “gender
equality,” or other concepts aimed at the unwarranted differential
treatment of people). Someone who supports racial equality is not say-
ing that an African-American, for instance, is entitled to a certain
treatment just because a Caucasian-American has been treated that

68 See JoHN RawLs, A THEORY OF JUSTICE 65-go (1971) [hereinafter RAWLS, THEORY]; see
also JouN RAWLS, POLITICAL LIBERALISM 6-7 (1992) (noting the egalitarian nature of the theory).

69 U.S. CoNST. amend. XIV, § 1.

70 Professor Westen reaches the same conclusion about the Equal Protection Clause. His con-
clusion, however, stems from his premise that prescriptive equality is necessarily tautological. See
Westen, Empty Idea, supra note 1, at 559-77.
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way. Someone who supports racial equality is, in fact, saying that the
characteristic of a person’s race, by itself, is not a relevant criterion
upon which to base that person’s treatment — that nonegalitarian jus-
tice demands that the bare fact of race not play a role in how a person
is treated. She is saying that African-Americans and Caucasians are,
all else being equal, identically situated with respect to their entitle-
ments to a given treatment. People who are identically situated are,
by definition, entitled to identical treatment. As we have seen, it is
nonegalitarian justice, not prescriptive equality, that demands this
result.

Finally, what about so-called egalitarian theories of justice such as
Rawls’s? Must we jettison them because prescriptive equality is
invalid? Not necessarily; the answer depends on just what the partic-
ular egalitarian theory holds. If a particular theory incorporates the
belief that the treatment given a person is itself a moral reason to give
the same treatment to an identically situated person, then that theory
cannot be correct. But if a theory merely speaks the language of
“equality” or produces “equal” results by nonegalitarian means — if it
does not rely upon a prescriptive egalitarian premise — then we
should have no quarrel with it, at least not on the grounds that I dis-
cuss in this Article. '

Rawls’s theory of justice can serve here as a good test case. The
core “egalitarian” component of that theory is what Rawls calls the
“difference principle”™ no benefit may be distributed unequally unless
doing so makes the “least advantaged” members of society “better off”
than they otherwise would be.”?

In assessing Rawls’s theory, we first have to make a threshold as-
sumption: in speaking of “equal” or “unequal” distributions, Rawls is
concerned with individuals who are identically situated in all relevant
respects. If Rawls is concerned with equal distribution among people
he believes to be dissimilar in material ways, then he is not talking
about “equality” at all, and we need not worry about whether his the-
ory is erroneously “egalitarian.” It seems fairly clear, however, that
Rawls is referring to identically situated people when he discusses
“equal distribution.” For Rawls, entitlement is determined by “the
principles of justice,””? which are those principles that would be
agreed upon by “free and rational persons . . . in an original position
of equality.””® Whether two or more people are identically situated
with respect to their entitlements to a particular treatment, then, de-
pends for Rawls on whether persons in the original position would
agree that such people are identically situated. According to Rawls,
persons in the original position would agree that “all social primary

71 RAwLs, THEORY, supra note 68, at 75; see also id. at 75-83 (elaborating the manner in
which the difference principle operates).

72 Id, at 11.

73 Id,
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goods . . . are to be distributed equally,” subject to the difference prin-
ciple.’* This statement is-equivalent to an assertion that persons in
the original position would deem everyone in society to be identically
situated with respect to entitlement to the social primary goods, which
Rawls enumerates as “rights and liberties, opportunities and powers,
income and wealth,””s and “the bases of self-respect.”’¢ I think we can
safely assume, then, that Rawls is concerned with “equal distribution”
among identically situated people.

Does Rawls’s difference principle incorporate notions of prescrip-
tive equality, rendering it suspect as a normative principle of political
theory? The difference principle recognizes two possible alternative re-
sults of distributing primary goods unequally: either the least ad-
vantaged members of society are made better off by the unequal
distribution, or they are not made better off. Let us suppose the for-
mer is true in a particular instance: distribution of more of a primary
good (wealth, let us say) to person X than to person ¥ will make the
least advantaged members of society better off than they otherwise
would be. (Perhaps X, but not ¥, will invest the wealth in a way that
benefits society as a whole.) The difference principle would allow the
unequal distribution in such a case. This result does not implicate
prescriptive equality at all, of course, because the fact that X but not
Y will invest the wealth in a socially beneficial way means that X and
Y are not identically entitled to the wealth. Prescriptive equality has
no application between people who are not identically situated.

Now let us suppose that distribution of more wealth to X than to
Y will not improve the position of the least advantaged members of
society. This is to suppose that X and ¥ are in fact identically entitled
to wealth, because we now have no valid reason of nonegalitarian jus-
tice (at least, none that Rawls would recognize) to give X more wealth
than Y. Rawls’s difference principle would require distributing wealth
equally between X and ¥ in such circumstances. In most cases, this is
precisely the result that nonegalitarian justice would require. As we
have seen, nonegalitarian justice demands that identically situated peo-
ple receive equal treatment in conditions of competition.”” If wealth is
a competitive resource, therefore, the difference principle can be ex-
plained solely in terms of nonegalitarian justice, and there is no reason
to suspect that it relies on considerations of prescriptive equality.

There is one kind of case, however, in which the difference princi-
ple might be interpreted to demand a different result from that which
nonegalitarian justice would require: a case in which the primary good
at issue (here, wealth) exists in infinite supply. To be sure, on one

74 Id. at 303.

75 Id. at g2.

76 Id. at 303; see also id. at 440-46 (explaining why self-respect is the most important primary
good).

77 See supra pp. 1232-45.
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interpretation of the difference principle as applied in such a case, that
principle need not depend upon prescriptive equality. The difference
principle would forbid giving more wealth to X than to ¥ in condi-
tions of infinite supply (again, assuming that doing so will not benefit
society’s worst off). Nonegalitarian justice would also forbid giving X
more wealth than ¥ in such conditions, because to do so would, by
definition, be to give X more wealth than she justly deserves.”® Non-
egalitarian justice might also forbid unequal distribution on conse-
quentialist grounds — for example, that favoring particular individuals
undermines confidence in government, foments discord and dissent,
discourages productivity, or produces some other harmful effects. Ad-
ditionally, if the unequal distribution would be a product of conditions
of distinction — a single ex ante decision to distribute wealth un-
equally between X and ¥ — then nonegalitarian justice would forbid
the unequal distribution as the product of an irrelevant differentiating
criterion. Assuming that Rawls’s difference principle is animated by
these sorts of nonegalitarian concerns, that principle does not rely
upon prescriptive equality; it is simply a principle of nonegalitarian
justice.

But on another interpretation of the difference principle as applied
in conditions of infinite supply, that principle incorporates notions of
prescriptive equality. Suppose that X already has been given more
wealth than she deserves, but ¥ has not yet been given anything. The
difference principle might be interpreted, from this intermediate per-
spective,’® to require that ¥ be given the same excess amount of
wealth that X has been given.8® Again, there may be a nonegalitarian,
consequentialist reason for such a result (the avoidance of discord, for

78 Recall that nonegalitarian justicé is treatment of a person in accordance with the net effect
of all the relevant criteria, and only the relevant criteria. See supra p. 1228. If the net effect of
all and only the relevant criteria applicable to the treatment of X requires giving her a certain
amount of benefits, and if X is given a different amount of benefits, then X has been treated
unjustly.

79 Regarding the distinction among the various temporal perspectives from which prescriptive
equality might be applied, see note 28 above.

80 It is not clear to me whether Rawls himself would interpret the difference principle to
apply in this way. Rawls intends his theory of justice, of which the difference principle is a
component, to apply in a very general, anterior sense, as the blueprint for “a perfectly just soci-
ety,” RawLs, THEORY, supra note 68, at 8; he is concerned with “the basic structure of society,
. . . the way in which the major social institutions distribute fundamental rights and duties and
determine the division of advantages,” id. at 7. Seen in this light, the difference principle operates
from an entirely ex ante perspective to require that social institutions be structured in such a way
as to ensure the appropriate distribution of primary goods. As such, it is possible that the princi-
ple does not apply at all to specific instances of deviation from this ex ante norm — where, for
instance, a social institution has malfunctioned and given X more wealth than ¥ without making
society’s least advantaged better off. Rawls, however, does intend his “ideal theory” to “provide[ ]
. . . [2] basis for the systematic grasp of [real world problems},” id. at 9, as indeed he must to
justify having a theory at all. If the difference principle is meant to provide guidance in solving
real world problems, then it might be applied as a corrective norm in particular cases in which
the distribution of a primary good has fallen short of Rawls’s ideal. It might, that is, be applied
to require remediation of an unequal distribution that has not improved the lot of society’s least
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instance). But absent such a reason, the distribution of excess wealth
to ¥ would bring prescriptive equality into operation; it would be to
treat ¥ unjustly merely because X has been treated unjustly. As in
our lottery example in section IV.B, doing so would violate nonegal-
itarian justice in two ways. First, it would make X’s treatment a
cause of ¥’s treatment, thus treating ¥ according to the same irrele-
vant criterion or incorrect weighing of criteria involved in treating X.
Second, it would make the irrelevant criterion of random sequence a
factor in ¥’s treatment. Moreover, incorporating prescriptive equality
into the difference principle would be self-contradictory, because it
would violate prescriptive equality while attempting to obey it: in
making ¥Y’s treatment equal to X’s, it would make ¥V’s treatment un-
equal to the treatments of every person who ever has been or will be
treated in accordance with nonegalitarian justice.

As applied in conditions of infinite supply, then, Rawls’s difference
principle could be interpreted to rely upon the faulty premise of pre-
scriptive equality. This possibility does not mean that the difference
principle must be rejected in toto; it is perfectly consistent with
nonegalitarian justice in many, probably most, situations in which it
might be applied. For this reason, it is unlikely that the conclusion of
this Article — that prescriptive equality is invalid — poses a signifi-
cant challenge to Rawls’s theory of justice as a whole. But that con-
clusion, and the analysis used to reach it, does give us a reason to
examine closely any legal, political, or moral theory that makes the
proper treatment of some people contingent upon the treatment given
to others. Such a theory might be based upon prescriptive equality. If
so, it is grounded in a fiction.8!

VI. CONCLUSION

Until now, I have left a fundamental question mostly unanswered.
That question is: so what? If the rejection of prescriptive equality
does not require us to rethink equal protection or to discard

advantaged members. Whenever it is impossible or impractical to revoke the excess wealth given
to X, the difference principle might then require distribution of excess wealth to ¥ as well.

81 Ronald Dworkin formerly held such a theory of adjudication, although I do not think he
holds it any longer. As articulated prior to his 1986 book, Law’s Empire, Dworkin’s theory held
that “the fairness of treating like cases alike” required consistency among court decisions. RON-
aLD DwORKIN, TAKING RIGHTS SERIOUSLY 113 (1978). Although Dworkin’s expression of equal-
ity was tautological, his theory was probably best interpreted as grounding consistency in
nontautological prescriptive equality. In Law’s Empire, however, Dworkin based the requirement
of consistency upon the similar, but different, principle of “integrity.” See DWORKIN, supra note
47, at 126-224. Elsewhere, I have interpreted integrity to be a fundamentally different concept
from prescriptive equality. See Peters, supra note 4, at 2076-77. Although Professor Dworkin has
suggested to me in subsequent correspondence that he conceives of integrity “as a mode or aspect
of equality, deriving from the requirements of a community of equals,” Letter from Ronald Dwor-
kin to Christopher J. Peters 1 (July 16, 1996) (on file with author and at the Harvard Law Li-
brary), I do not believe that his current theory of adjudication is grounded in nontautological
prescriptive equality as I have articulated that concept in this Article.
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“egalitarian” political theories, what has been the point of rejecting it?
Unless one takes Professor Westen’s position that even speaking the
language of prescriptive equality usually has harmful consequences??
— a position that I, for one, am not prepared to take — I seem to
have been bashing a straw man.

The answer to this question is that many people appear to believe
in prescriptive equality, and that prescriptive equality, if acted upon,
can have harmful consequences. There is really only one kind of case
in which prescriptive equality ever matters, in which it ever purports
to tell us to do something we would not already do under some con-
ception of nonegalitarian justice. That is the case in which a person
already has been treated wrongly — unjustly — and we must decide
whether, because of that fact, to treat another similar person similarly
unjustly. Someone who believes in the force of prescriptive equality
will contend, at least, that a reason exists to treat the subsequent per-
son unjustly; she might even contend that this reason is decisive in a
particular case. The result, if this person gets her way, will be two
instances of unjust treatment instead of only one.

There are many real life situations in which such a result is possi-
ble and would make a significant difference. One of these situations,
as I have argued elsewhere,3? is adjudication: a judge who follows a
wrongly decided precedent from a sense of prescriptive equality does
the parties before her an injustice and has no good reason for doing
so. Indeed, government decisionmaking in general, or decisionmaking
by anyone when the decisions affect how people will be treated —
that is, most decisionmaking in the world — is susceptible to the lure
of prescriptive equality, of treating someone unjustly merely because
someone else has been treated that way.84

82 See Westen, Empty Idea, supra note 1, at 577-92.

83 See Peters, supra note 4, at 2033-39.

84 Equal Protection Clause jurisprudence is particularly vulnerable to this error. A case in
point is Palmer v. Thompson, 403 U.S. 217 (1971), in which the Supreme Court rejected an equal
protection challenge to a city’s decision to close all of its public swimming pools rather than open
them to African-Americans as well as Caucasians. Although it recognized that maintenance of
segregated public pools would violate the Equal Protection Clause, see id. at 219—z0, the Palmer
Court held that the closing of the pools to members of both races was an adequate remedy be-
cause the races thereby were being treated “alike,” see id. at 219-21, 226. The decision reflects
the Court’s implicit endorsement of an invalid egalitarian premise: the denial of a benefit to one
group of people (in Palmer, Caucasians who wanted to use the city’s pools) is sufficient to remedy
the denial of that benefit to another, identically situated group of people (African-Americans who
wanted to use the pools). This premise is simply the remedial conclusion to be drawn from pre-
scriptive equality, which holds that the treatment of one person or group in a certain way is itself
a reason for similar treatment of an identically situated person or group.

Another contemporary controversy frequently tainted by prescriptive equality is the school
“parity” issue — the question whether states are required, on equal protection or state constitu-
tional grounds, to ensure that poorer, usually urban public schools receive as much funding as
richer, usually suburban public schools. The experience of New Jersey is particularly illuminat-
ing. That state’s constitution requires the legislature to “provide for the maintenance and support
of a thorough and efficient system of free public schools for the instruction of all the children in
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My argument against prescriptive equality has really been an argu-
ment in favor of making every decision on its own merits, of treating
people the way justice dictates that they be treated, regardless of how
someone else has been treated in the past. Other people’s treatments
may be relevant, of course; the treatment given one person can change
the world in subtle (and not so subtle) ways, can alter the situation of
a subsequent person who otherwise would have been identically situ-
ated. No one would argue that we cannot learn something important,
or that our world has not been altered, by the way the parties to
Brown v. Board of Education® were treated by the Supreme Court, or
the way Hitler was treated by Chamberlain, or the way O.]. Simpson
was treated by his juries. Right or wrong, just or unjust, these treat-
ments have constituted part of the universe in which we live. In this
way, they are of the utmost relevance to how people should be treated
today.

But it is the effects of those treatments that are relevant, not the
mere fact that they occurred. No principle of prescriptive equality can
tell us that we must replicate those treatments merely for the sake of
replicating them, whether we want to or not.

the State between the ages of five and eighteen years.” N.J. CONsT. art. VII, § 4, 1. By its
terms, this provision demands only that every child receive “a thorough and efficient . . . free”
education; as long as these threshold requirements are met, the provision’s language does not
forbid spending more money per student in some districts than in others. In a series of decisions,
however, the New Jersey Supreme Court has interpreted this “thorough and efficient” clause to
require that the state “assure that poorer urban districts’ educational funding is substantially
equal to that of property-rich districts.” Abbott ex vel. Abbott v. Burke, 575 A.2d 359, 408 (N.J.
1990); see also Abbott ex vel. Abbott v. Burke, 643 A.2d 575, 576, 580 (N.J. 1994) (applying
Abbott, 575 A.2d at 408, in striking down as unconstitutional a 1994 school funding act); Robin-
son v. Cahill, 358 A.2d 457, 459 (N.J. 1976) (striking down as unconstitutional a 1976 school
funding act because it failed to provide full funding); Robinson v. Cahill, 351 A.2d 713, 716-17
(N.J. 1975) (following Robinson v. Cahill, 303 A.2d 273, 294—95 (N.J. 1973), which read the New
Jersey Constitution to require equal educational opportunities, measured by per pupil expendi-
tures). In response to these decisions, Governor Christine Todd Whitman in essence called the
court’s bluff; she proposed a plan that, rather than bringing the funding of poorer schools up to
the level enjoyed by richer schools, would “levell] down” spending in the richer districts to
achieve equality. Neil MacFarquhar, Whitman Offers Fiscal Plan for Parity in Schools, N.Y.
TiMES, May 18, 1996, at 1. However, public outcry, see Jennifer Preston, Wealthier School Dis-
tricts Chafe at Whitman’s Spending Plan, N.Y. TIMES, Aug. 12, 1996, at B1, forced the Governor
and the State legislature to change the plan, see Neil MacFarquhar, Vote in Trenton Sets Stan-
dards on Curriculum, N.Y. TIMES, Dec. 20, 1996, at Ar. The episode demonstrates the harmful
implications of applying equality for its own sake. As the citizens of New Jersey almost learned
the hard way, the important thing is not equality per se, but the assurance that each person be
treated as he or she deserves — in New Jersey, that each student receive a “thorough and effi-
cient” education.
85 347 U.S. 483 (1954).



