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and the virtual presumption of unconstitutionality that accompanied it, 
has perhaps clouded both the principle of legislative impartiality that 
animated Lochner and the extent to which the Lochner Court understood 
itself to be enforcing limits on legislative authority that were intrinsic to 
the police power itself. 

C. Economic Regulation and the Presumption of Constitutionality 
in the Post-New Deal Era 

In light of the "doctrinal cross-pollination,,160 between the Supreme 
Court's Fifth Amendment and Commerce Clause jurisprudence, it was 
no coincidence that the Court abandoned both substantive due process 
and federalism-oriented constraints on the commerce power in tandem. 
The conventional scholarly account of the New Deal "revolution" in 
constitutional law has centered on the Court's apparent "switch in time" 
in the spring of 1937, when its two "moderates"-Chief Justice Charles 
Evans Hughes and Justice Owen Roberts-joined its three stalwart 
"liberals" to remove the most troublesome constitutional impediments to 
legislative regulation of the economy. First, in West Coast Hotel v. 
Parrish, the Court upheld a Washington State minimum wage law for 
women, rejecting the Adkins Court's notion of "an absolute and 
uncontrollable liberty,,161 protected by the Due Process Clause. "Liberty 
under the Constitution is ... necessarily subject to the restraints of due 
process," the Court explained, and "regulation which is reasonable in 
relation to its subject and is adopted in the interests of the community is 
due process.,,162 Two weeks later, in United States v. Jones & Laughlin 
Steel, the Court upheld under the commerce power provisions of the 

Id. 

160. CUSHMAN, supra note 27, at 140. 
161. W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 391 (1937). The Court continued: 

In each case the violation alleged by those attacking minimum wage regulation for women is 
deprivation of freedom of contract. What is this freedom? The Constitution does not speak of 
freedom of contract. It speaks of liberty and prohibits the deprivation of liberty without due 
process of law .... [T]he liberty safeguarded is liberty in a social organization which requires 
the protection of law against the evils which menace the health, safety, morals, and welfare of 
the people. 

162. Id. In fact, the Court had disavowed �~�e� "absolute and uncontrollable liberty" of Adkins 
three years earlier, in Nebbia v. New York, when it a rejected a substantive due process challenge to a 
New York State statute fixing the price of milk. Nebbia v. New York, 291 U.S. 502 (1934). The Due 
Process Clauses of the Fifth and Fourteenth Amendments, the Court explained, "do not prohibit 
governmental regulation for the public welfare," but merely require "that the end shall be accomplished 
by methods consistent with due process." Id. at 510. "And the guaranty of due process ... demands 
only that the law shall not be unreasonable, arbitrary, or capricious, and that the means selected shall 
have a real and substantial relation to the object sought to be attained." Id. at 510-11. On the 
importance of Nebbia in the New Deal constitutional revolution, see infra notes 165-167 and 
accompanying text. 
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National Labor Relations Act guaranteeing the right of workers to fonn 
labor unions and obliging employers to engage in collective bargaining 
with union representatives. In so doing, the Court relaxed the 
categorical distinction between interstate commerce and formerly 
"intrastate" activities such as "manufacturing" and "production," thus 
dramatically loosening the constitutional strictures on Congress' 
exercise of its commerce power. 163 Because commercial disruption 
borne of industrial conflict "presents in the most striking way the very 
close and intimate relation which a manufacturing industry may have to 
interstate commerce," the majority reasoned, there could be "no doubt 
that Congress had constitutional authority to safeguard the right 
of ... employees to self-organization and freedom in the choice of 
representatives for collective bargaining.,,164 

More recently, revisionist scholars have challenged this narrative. 
Professor Cushman argues persuasively that the watershed moment in 
the New Deal constitutional revolution came not in 1937, but three years 
earlier, in Nebbia v. New York,I65 when the Court abandoned the long­
standing distinction between businesses "affected with a public 
interest," over which the states and Congress traditionally enjoyed broad 
regulatory authority under their police and commerce powers, 
respectively, and "private" businesses, which were buffered against 
governmental intervention. By the time the Court decided Parrish, 
Cushman argues, it had already discarded an essential premise of 
economic substantive due process-the notion that only a discrete class 
of public and quasi-public enterprises were susceptible to wage and 
price regulations. Although Nebbia involved the state police power, 
"[t]he breakdown of the public/private distinction ... held dramatic 
potential consequences for commerce clause doctrine," as well. I66 

Under this reading, Jones & Laughlin Steel merely made manifest a 
doctrinal shift set in motion years earlier. I67 

Whatever the precise nature and timing of the doctrinal revolution, 

163. See supra notes 23-27 and accompanying text. 
164. Nat'l Labor Relations Bd. v. Jones & Laughlin Steel Corp., 301 U.S. 1,43 (1937). 
165. Nebbia, 291 U.S. 502 (upholding a New York state law regulating the price of milk). 
166. CUSHMAN, supra note 27, at 155. Under the prevailing doctrinal framework, Cushman 

explains, the commerce power could not reach an intrastate business unless the enterprise was both 
"affected with a public interest" and "located within a current of interstate commerce .... " Id. at 146. 
As long as the class of businesses affected with a public interest was small, "the channel cut by the 
current of commerce promised to remain narrow." !d. at 155. By throwing open that class, Nebbia left 
unchecked the inherent volatility of the current of commerce doctrine--namely, its "capacity to 
transform the local into the national." Id. at 152. 

167. Nebbia's transformative potential for Commerce Clause doctrine remained suppressed in 
Schechter Poultry, 295 U.S. 495 (1935), and Carter v. Carter Coal, 298 U.S. 238 (1936), Cushman 
explains, because the plaintiffs in those cases persuaded a majority of the Court that the regulated 
activities lay outside the stream of interstate commerce. Id. at 165. 
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however, the important point is that the New Deal Court replaced both 
substantive due process and, in the Commerce Clause cases, the 
manufacturing/commerce and direct/indirect effects distinctions, with a 
unified framework for reviewing state and federal economic regulations 
that was premised on a strong presumption of constitutionality. "[A]ll 
we have to decide," the Parrish Court declared, was that a statutory 
minimum wage was not an "arbitrary or capricious" means of protectin& 
women from "[the] most injurious competition" in the labor market.16 

"[R]egulatory legislation affecting ordinary commercial transactions" 
would be upheld, the Court explained four weeks later, unless the 
available facts "preclude the assumption that it rests upon some rational 
basis within the knowledge and experience of the legislators.,,169 

With respect to federal commercial regulations, as well, the Court 
showed great deference toward the legislative judgments of Congress. 
In Jones & Laughlin Steel, the Court had accepted Congress' appraisal, 
supported by abundant findings of fact, that preventing industrial strife 
between employees and employers had a "close and intimate relation" to 
the legislative end of preserving the free flow of interstate commerce. 
In United States v. Darby and Wickard v. Filburn, that relative deference 
ripened into the virtual withdrawal of the judiciary from any meaningful 
role in supervising Congress' asserted Commerce Clause rationale. The 
"only function of the courts" was "to determine whether the particular 
activity regulated or prohibited is within the reach of the federal 
power,,,I70 a unanimous Darby Court declared. If it was, Congress 
could "choose the means reasonably adapted to the attainment of the 
permitted end .... ,,171 In short, the Court would no longer police the 

168. W. Coast Hotel Co. v. Parrish, 300 U.s. 379,399 (1937). "[I]fthe protection of women is a 
legitimate end of the exercise of state power," the Court queried, "how can it be said that the 
requirement of the payment of a minimum wage fairly fixed in order to meet the very necessities of 
existence is not an admissible means to that end?" Id. at 398. 

169. United States v. Carolene Prods. Co., 304 U.s. 144, 152 (1938). "[B]y their very nature," the 
Court concluded, "such inquiries, where the legislative judgment is drawn in question, must be restricted 
to the issue whether any state of facts either known or which could reasonably be assumed affords 
support for it." !d. at 154. Any lingering doubts that reviewing courts faced with substantive due 
process challenges to economic regulations would defer to the judgment of the legislature were erased in 
Williamson v. Lee Optical. There, the Court made clear that the presumption of constitutionally was 
virtually irrebuttable, and that it would search the speculative universe of possible legislative rationales 
to uphold even a ''needless, wasteful requirement .... " Williamson v. Lee Optical of Okla., Inc., 348 
U.S. 483, 487 (1955). The Court continued: "The day is gone when this Court uses the Due Process 
Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial 
conditions, because they may be unwise, improvident, or out of harmony with a particular school of 
thought." Id. at 488. 

170. United States v. Darby, 312 U.s. 100, 120-21 (1941). 
171. Id. at 121. The commerce power extended even "to those activities intrastate which so affect 

interstate commerce or the exercise of the power of Congress over it as to make regulation of them 
appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to 
regulate interstate commerce." Id. at 118. Moreover, the "motive and purpose of a regulation of 
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constitutional sufficiency of the relationship between the specific object 
of regulation and the end of regulating interstate commerce. The 
Wickard Court went still further, announcing that "effective restraints on 
[the commerce power] must proceed from political rather than judicial 
processes,,,172 and accepting on faith Congress' assertion that wheat 
consumed on the farm where it was grown could, considered in 
aggregate, have a substantial effect on the interstate wheat market. As 
Justice Jackson, the author of the Wickard opinion, acknowledged in 
private correspondence, '" [w]e have all but reached an era in the 
interpretation of the commerce clause of candid recognition that we 
have no legal judgment upon economic effects which we can oppose to 
the policy judgment made by Congress in legislation .... ",173 

The presumption of constitutionality for economic regulations was 
subject to an important qualification, however, identified in the famous 
footnote four of United States v. Carolene Products. 174 "There may be 
narrower scope for operation of the presumption," the Court explained, 
"when legislation appears on its face to be within a specific prohibition 
of the Constitution, such as those of the first ten Amendments .... ,,175 

Three decades later, in Griswold v. Connecticut,176 the Court extended 
the application of heightened scrutiny to legislation that interfered with 
some nonenumerated rights, as well. As a result, the "liberty" protected 
under the Due Process Clause of the Fourteenth Amendment now 
extends to "those personal rights that are fundamental, and is not 
confined to the specific terms of the Bill of Rights.,,177 Since its 
decision in Parrish, however, the Court has steadfastly rejected 
invitations to include economic liberty on the list of nonenumerated 

interstate commerce are matters for the legislative judgment upon the exercise of which the Constitution 
places no restriction and over which the courts are given no control." Id. at 115. "Whatever the[ir] 
motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are 
within the plenary power conferred on Congress by the Commerce Clause." Id. 

172. Wickard v. Filbum, 317 U.S. III, 120 (1942). 

173. Barry Cushman, Formalism and Realism in Commerce Clause Jurisprudence, 67 U. CHI. L. 
REv. 1089,1143 (2000) (quoting Memorandum for Mr. Costelloe, Re Wickard Case 15 (July 12, 1942». 
Jackson continued: '''It is perhaps time that we recognize that the introduction of economic determinism 
into constitutional law of interstate commerce marked the end of judicial control of the scope of federal 
activity.'" [d. 

174. Carolene Prods., 304 U.S. 144. 

175. Id. at 152 n.4. Of course, footnote four also famously identified two additional 
circumstances that may warrant "more searching judicial inquiry": "legislation which restricts those 
political processes which can ordinarily be expected to bring about repeal of undesirable legislation;" 
and legislation motivated by "prejudice against discrete and insular minorities ... which tends seriously 
to curtail the operation of those political processes ordinarily to be relied upon to protect 
minorities .... " [d. 

176. Griswold v. Connecticut, 381 U.S. 479 (1965) (identifying a fundamental right to marital 
privacy). 

177. [d. at 486 (Goldberg, J., concurring). 
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fundamental rights. 178 

* * * 
During the Lochner era, the Court selectively applied heightened 

means/ends scrutiny to state police and federal commercial regulations 
that were found to interfere with individual economic liberty. Since the 
New Deal, however, when the Court abandoned the notion of 
fundamental economic rights, both state and federal economic 
legislation have been afforded the same strong presumption of 
constitutionality. So long as the means employed are rationally related 
to a permissible legislative end, courts will uphold the regulation. As 
Part IV explains, this congruence between the Court's approach to state 
police and federal commercial legislation confounds the distinction 
drawn by Chief Justice Roberts and the joint dissenters between a 
federal commerce authority that flows from and is limited by the terms 
of Article I, and a "plenary" state police power constrained only by the 
"affirmative" prohibitions of the Bill of Rights or other "fundamental" 
liberty interest. 

IV. ECONOMIC LIBERTY AND FEDERALISM IN NFIB v. SEBELIUS 

Faced with a federal statute that was unambiguously economic in 
nature, a market that was undeniably interstate, and a Court that was 
unlikely to revisit the "substantial effects" or "aggregation" doctrines,179 
the ACA plaintiffs were challenged with formulating a limiting principle 
that would nevertheless exclude the MCP from the scope of 
congressional authority. Their solution, which Chief Justice Roberts 
and the four joint dissenters endorsed, was to distinguish between 
"activity," which can be subject to the federal commerce power, and 
"inactivity," which cannot. As the Chief Justice explained, Congress' 
constitutionally enumerated authority to "regulate commerce" 
necessarily "presupposes the existence of commercial activity to be 
regulated;,,180 this "natural understanding" of the constitutional text, 
moreover, had been further confirmed by two centuries of Commerce 
Clause jurisprudence that "uniformly describe[s] the power as reaching 

178. See supra note 70. 
179. Indeed, Chief Justice Roberts acknowledged that while "[t]he path of our Commerce Clause 

decisions has not always run smooth ... it is now well established that Congress has broad authority" to 
regulate not only "activities that 'have a substantial effect on interstate commerce,'" but also "activities 
that do so only when aggregated with similar activities of others." Nat'l Fed'n of Indep. Bus. v. 
Sebelius, 132 S. Ct. 2566, 2585-86 (2012) (quoting United States v. Darby, 312 U.S. 100, 118-19 
(1941); Wickard v. Filburn, 317 U.S. III, 127-28 (1942». 

180. Id. at 2586. 
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'activity. ",181 This was a limiting principle, the Justices insisted, 
deduced from the text and history of the Commerce Clause and the 
structural constitutional value of federalism. 

This Part analyzes that limiting principle in light of the Supreme 
Court's Lochner-era substantive due process decisions. As Part III 
argued, the constitutional right to individual economic liberty operated 
in those opinions not as a trump against governmental interference with 
private economic prerogatives, but as a convenient warrant for the 
Court's selectively aggressive scrutiny of federal and state economic 
regulation. In assessing the adequacy of the "fit" between the regulatory 
end (in Lochner and Adkins, the "general welfare" or "public health"; in 
Adair, the regulation of interstate commerce) and the regulatory means 
adopted (establishing maximum hours or minimum wages, or 
prohibiting employment discrimination against union members) the 
Court was reinterpreting the intrinsic, constitutive terms of the state 
police and federal commerce powers. The Lochner-era substantive due 
process cases thus illustrate how the Court can adapt the intrinsic scope 
of both state and federal legislative authority in order to vindicate the 
value of economic liberty. 

This Part proceeds in three Subparts. Subpart A describes Chief 
Justice Roberts and the joint dissenters' contention that the 
activitylinactivity distinction is a strictly intrinsic constraint on 
congressional authority rooted in the text and history of the Commerce 
Clause. Subpart B argues that, notwithstanding the Justices' insistence 
that economic rights played no part in their reasoning, their threshold 
finding that the MCP improperly interferes with individual economic 
liberty operates much as the substantive due process right to freedom of 
contract did during the Lochner era, as a trigger for heightened 
means/ends scrutiny. Finally, Subpart C considers Chief Justice 
Roberts' conclusion that Congress lacked authority under the Necessary 
and Proper Clause to enact the MCP. It argues that, in reading the term 
"proper" to impose federalism-derived limits on the scope of the 
commerce power, the Chief Justice recasts congressional interference 
with individual liberty as a sin against the structural Constitution. 

A. The Activity/Inactivity Distinction as a Structural Constraint on 
Congressional Authority 

The logic of Chief Justice Roberts' Commerce Clause oplDlOn is 
relatively straightforward. It consists of the major premise that the 
commerce power extends only to existing commercial activity; the 

181. !d. at 2587. 
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minor premise that the MCP does not regulate existing commercial 
activity; and the conclusion that Congress lacked authority under the 
Commerce Clause to enact the MCP. The Chief Justice began his 
opinion with a familiar civics lesson on the nature and limits of federal 
authority. "In our federal system," he explained, "the National 
Government possesses only limited powers .... ,,182 "[R]ather than 
granting general authority to perform all the conceivable functions of 
government, the Constitution lists, or enumerates, the Federal 
Government's powers.,,183 That constitutional enumeration, in turn, "is 
also a limitation of powers, because '[t]he enumeration presupposes 
something not enumerated. ",184 Perhaps seeking to buffer the majority 
against charges of "Lochnerism,,,185 the Chief Justice was at pains to 
distinguish between the federalism-oriented limits on congressional 
authority that are inherent in enumerated powers, and "the restrictions 
on government power foremost in many Americans' minds"-namely, 
"affirmative prohibitions, such as contained in the Bill of RightS.,,186 
"These affirmative prohibitions come into play ... only where the 
Government possesses authority to act in the first place," he explained, 
but when "no enumerated power authorizes Congress to pass a certain 
law, that law may not be enacted, even if it would not violate any of the 
express prohibitions in the Bill of Rights or elsewhere in the 
Constitution.,,187 The joint dissenters likewise emphasized the 
distinction between structural and rights-based limits on congressional 
authority: 

The constitutional protections that this case involves are protections of 
structure. Structural protections-notably, the restraints imposed by 
federalism and separation of powers-are less romantic and have less 
obvious a connection to personal freedom than the provisions of the Bill 
of Rights or the Civil War Amendments. Hence they tend to be 
undervalued or even forgotten by our citizens. It should be the 
responsibility of the Court to teach otherwise, to remind our people that 
the Framers considered structural protections of freedom the most 
important ones, for which reason they alone were embodied in the 
original Constitution and not left to later amendment. The fragmentation 
of power produced by the structure of our Government is central to 
liberty, and when we destroy it, we place liberty at peril. 188 

182. Id. at 2577. 
183. !d. 
184. Id. (quoting Gibbons v. Ogden, 22 U.S. (9 Wheat.) I, 195 (1824)). 
185. See notes 11-14, 16 and accompanying text. 

186. NFIB, 132 S. Ct. at 2577. 

187. Id. 

188. Id. at 2676-77 (Scalia, Kennedy, Thomas, and Alito, JJ., dissenting). 
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In light of the Court's general and repeated disavowal during the fgost­
Lochner era of a substantive due process right to economic liberty,1 9 the 
distinction was vital to the perceived legitimacy of what had become a 
highly politicized decision. 190 Lochner was about long-since-abandoned 
constitutional economic rights; at stake in the challenge to the MCP was 
the American system of dual sovereignty. 

Chief Justice Roberts made a similar point to distinguish the 
enumerated, and thereby limited, powers of the federal government from 
the extra-constitutional, plenary authority of the states. State authority 
was subject to the "affirmative prohibitions" embodied in federal 
constitutional rights, he explained, "[b Jut where such prohibitions do not 
apply, state governments do not need constitutional authorization to 
act.,,191 Because states are unburdened by the constraints on legislative 
authority that are a natural concomitant of constitutionally enumerated 
powers, the states "can and do perform many of the vital functions of 
modem government-punishing street crime, running schools, and 
zoning property for development"-that are beyond Congress' reach. In 
order to prevent federal encroachment into the regulatory domain of the 
states, Roberts counseled, enumerated powers "must be read carefully to 
avoid creating a general federal authority akin to the police power.,,192 
Indeed, Roberts and the joint dissenters reiterated throughout their 
opinions that the government's theory of congressional authority 
threatened to convert the Commerce Clause into a federal police power. 

Even as Chief Justice Roberts rendered the activitylinactivity 
distinction in the language of federalism, however, his analysis was 
directed less toward preserving dual sovereignty than protecting 
individuals against federal compulsion. To permit Congress to regulate 
individuals "precisely because they are doing nothing," Roberts worried, 
"would open a new and potentially vast domain of congressional 
authority.,,193 "Every day individuals do not do an infinite number of 
things," and if the mere "effect of inaction on commerce" were a 
sufficient constitutional warrant for the exercise ofthe commerce power, 
"countless decisions an individual could potentially make" would be 
drawn within the scope of federal authority, thus empowering Congress 
to "make those decisions for him.,,194 "Congress already enjoys vast 

189. See supra note 70. 
190. See supra note 16. 
191. NFlE, 132 s. Ct. at 2578 (majority opinion). 

192. Id. 

193. Id. at 2587. 
194. Jd. This unchecked power to direct the decisions of individuals might even include forcing 

people to "buy vegetables" or "eat a balanced diet" in order to reduce the medical, and thus financial, 
"burden of obesity." Id. at 2588. The joint dissenters were more dire still in their prediction. To go 
beyond the aggregation theory of Wickard, they declared, "is to make mere breathing in and out the 
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power to regulate much of what we do," he cautioned, and "[a]ccepting 
the Government's theory would give Congress the same license to 
regulate what we do not do, fundamentally changing the relation 
between the citizen and the Federal Governinent.,,195 The Commerce 
Clause was not "a general license to regulate an individual from cradle 
to grave .... ,,196 Notably, this ostensibly federalism-based exemption 
of "inactivity" from federal commercial regulation neglects to identify 
how the MCP threatens the sovereignty of the states or otherwise 
implicates the constitutional distribution of authority between the states 
and the federal government. Rather, to the extent that state sovereignty 
makes any appearance in the Chief Justice's analysis, it is primarily as a 
foil to the specifically constituted authority of Congress.197 

B. Phantom Economic Rights and Heightened Scrutiny 

After establishing that the commerce power extends only to regulable 
"activity," the Chief Justice and the joint dissenters turned to their minor 
premise: that the status of being uninsured did not qualify as such. In 
response to the challengers' characterization of the MCP as an improper 
regulation of "inactivity," the government had contended that the 
"uninsured as a class"-the regulatory objects of the MCP-were in fact 

basis for federal prescription and to extend federal power to virtually all human activity." Id. at 2643 
(Scalia, Kennedy, Thomas, and Alito, 11., dissenting). "If all inactivity affecting commerce is 
commerce, commerce is everything," and "everything is within federal control simply because it exists." 
Id. at 2649. As Professors Rosen and Schmidt point out, the parade of horribles marched out by the 
Commerce Clause majority served to shrink the "disconnect" between the "liberty-based critique of the 
health insurance mandate" advanced by popular constitutional opponents of the ACA, and the doctrinal 
terms in which the Court would ultimately resolve the Commerce Clause question-namely, 
enumerated powers and federalism. The so-called "broccoli horrible," in particular, Rosen and Schmidt 
demonstrate, had the effect of imposing upon the govemment the burden of articulating a limiting 
principle under which Congress could require people to purchase health insurance but not broccoli. This 
was an extraordinary strategic accomplishment, in light of the "nearly unbroken [] practice of the 
Supreme Court," including the Roberts Court, to "abjure limiting principles and instead confme itself to 
a narrow focus on determining whether the challenged statute ... is constitutional." Rosen & Schmidt, 
supra note 16 at 78. 

195. NFIB, 132 S. Ct. at 2589. 

196. Id. at 2591. The joint dissenters were even more colorful in their denunciations of the 
govemment's theory. "If Congress can reach out and command" participation in the health insurance 
market, "the Commerce Clause becomes a font of unlimited power ... 'the hideous monster whose 
devouring jaws ... spare neither sex nor age, nor high nor low, nor sacred nor profane. '" Id. at 2646 
(Scalia, Kennedy, Thomas, and Alito, 11., dissenting) (quoting THE FEDERALIST No. 33, at 202 
(Alexander Hamilton) (Clinton Rossiter ed., 1961 )). 

197. As I argued in Part III, it is misleading to suggest that because we understand the police 
power as an extra-constitutional adjunct to state sovereignty, it does not contain its own intrinsic limits. 
When the Lochner Court scrutinized and found lacking the fit between the challenged hours law and the 
general welfare or public health, it was enforcing conditions on the exercise of state legislative authority 
that were intrinsic to the police power itself. See supra Part m. 
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"active in the market for health care.,,198 Because the uninsured 
"regularly seek and obtain" medical services, the government 
maintained, the MCP "merely regulates how individuals finance and pay 
for that active participation-requiring that they do so through 
insurance, rather than through attempted self-insurance with the back­
stop of shifting costs to others.,,199 The Chief Justice and joint dissenters 
met this argument not by reasoning from the text of the Commerce 
Clause or the principle of federalism, but rather with the language of 
liberty and compulsion. The MCP improperly "compels individuals to 
become active in commerce,,,200 the Chief Justice objected. By acting 
directly on "individuals not engaged in commerce," the mandate thus 
exceeded the scope of congressional authority established in Wickard, 
'''perhaps the most far reaching example of Commerce Clause authority 
over intrastate activity .... ",201 Roscoe Filburn was, at the very least, 
engaged in the activity of growing wheat, even if not for market. The 
joint dissenters similarly charged that Congress had "impressed into 
service third parties,,202 unconnected with the market for health care 
services; and that in "forc[ing] these individuals to purchase insurance" 
it had "command[ ed] even those furthest removed from an interstate 
market to participate in the market .... ,,203 

198. Brief for United States, supra note II, at 50. 
199. Id. The minimum coverage provision thus regulated not "inactivity," but rather the 

"manner" in which individuals who were already or soon would be active in the market for health care 
"finance and pay for [those] services .... " Id. at 25. 

200. NFIB, 132 S. Ct. at 2587 (majority opinion). See also id. at 2586. 
201. Id. at 2586 (quoting United States v. Lopez, 514 U.S. 549, 560 (1995». 
202. Id. at 2646 (Scalia, Kennedy, Thomas, and A1ito, JJ., dissenting). 

203. Id. The state and private plaintiffs similarly described the MCP in terms of liberty and 
compulsion. To recognize a "power to force individuals to engage in commercial transactions against 
their will" in order to "compel commerce the better to regulate it," argued the state plaintiffs, would 
enable Congress "to withhold from individuals the very liberty that the Constitution was designed to 
protect." Brief for State Respondents, supra note 65, at 17-18. The private plaintiffs, in particular, 
repeatedly characterized the MCP's alleged abridgement of individual contractual liberty as a 
transgression of the structural limits of federal power. "The mandate imposes an extraordinary and 
unprecedented duty on Americans to enter costly private contracts," they wrote. Brief for Private 
Respondents on the Individual Mandate at 7, Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 
(2012) (Nos. 11-393, 11-398, 11-400), 2012 WL 379586, at *7 [hereinafter Brief for Private 
Respondents]. "By commanding citizens to subsidize voluntary participants in the insurance industry 
through disadvantageous contracts," they continued, the MCP "exemplifies the threat to individual 
liberty that occurs when Congress exceeds its limited and enumerated powers." Id. Especially 
remarkable was their reliance on the 1819 case Dartmouth College v. Woodard to support the 
proposition that "Congress should not be presumed to have the power to force 'a new contract' on a 
party 'without [his] assent,' for 'the assent of all the parties to be bound by a contract be of its essence. '" 
!d. at 61 (quoting Trs. of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518,662-63 (1819». In 
Dartmouth College, the Court famously held that the trustees of Dartmouth College held a vested 
contractual right in their corporate charter, which the state of New Hampshire was prohibited from 
revoking by the Contract Clause of the U.S. Constitution. That the plaintiffs relied on a case striking 
down a state law in defense of a vested contractual right, in support of a proposed limitation on the 
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Just as the Lochner-era Court had defended the integrity of "private 
bargaining,,204 against the "compulsory extraction" of "arbitrary 
payment[s],,,205 the Chief Justice and joint dissenters objected to the 
MCP's interference with private economic decision-making in order to 
benefit one class (people otherwise unable to afford health insurance) at 
the expense of another (the voluntarily uninsured). Indeed, they cited 
the potential financial disadvantageousness of the compelled transaction 
for some of the uninsured as evidence that the uninsured were not, as the 
government maintained, already active in the market for health care 
services. "Congress has impressed into service third parties,,206 in order 
offset the additional cost to insurers of the guaranteed-issue and 
community rating provisions, argued the joint dissenters. The decision 
to force into commerce these disproportionately "young and healthy 
individuals," many of whom had rationally concluded that ~urchasing 
health insurance was not an "economically sound decision,,,2 7 was thus 
"motivated by the fact that they are further removed from the market 
than unhealthy individuals with pre-existing conditions .... ,,208 The 
regulation of the uninsured "as a class" was therefore "particularly 
divorced from any link to existing commercial activity.,,209 

The Chief Justice similarly characterized the mandate as a 
compulsory subsidy, extracted from the voluntarily uninsured for the 
benefit of others. "It is precisely because [the uninsured], as an actuarial 
class, incur relatively low health care costs," he explained, "that the 
mandate helps counter the effect of forcing insurance companies to 
cover others who impose greater costs than their premiums are allowed 
to reflect.'.2\O The MCP's financial unfairness to the uninsured­
particularly the fact that the mandate could compel economically 
irrational purchases-thus bolstered the conclusion that they constituted 
an "actuarial class" whose "commercial inactivity rather than activity is 
its defining feature.,,2J1 The Justices' repeated references to "subsidies" 

federal commerce power underscores the doctrinal disconnect between their core objection to the MCP 
and the constitutional basis of their legal challenge. 

204. Adkins v. Children's Hosp. of D.C., 261 U.S. 525, 545 (1923). 

205. Id. at 558. 
206. NFIB, 132 S. Ct. at 2646. 
207. !d. at 2645. 
208. !d. at 2646. 
209. Id. at 2590. 
210. Id. 
211. Id. Recall the discussion in Part III of the Adkins case. See supra notes 151-159 and 

accompanying text. According to the Adkins Court, the Washington D.C. minimum wage law deprived 
employers and employees of the economic liberty protected by the Due Process Clause of the Fifth 
Amendment because it fixed the minimum wage according to the minimum needs of the employee 
rather than the value of the services provided, as determined by ''private bargaining." Adkins v. 
Children's Hosp. of D.C., 261 U.S. 525, 545 (1923). Because the statutory wage was thus a "payment 
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and "actuarial risk" are redolent of Justice Peckham's objection in 
Lochner to what he viewed as legislative favoritism. Just as the 
Lochner-era Court concluded that maximum hours and minimum wage 
laws afforded special privileges to workers by intervening on their 
behalf in the process of private bargaining, the Chief Justice and the 
joint dissenters objected that the MCP improperly benefited one class at 
the expense of another by preventing the uninsured from acting 
voluntarily in the health care market. 

The parallels with the Lochner-era "liberty of contract" cases are 
more than rhetorical. The Justices' defense of economic liberty operates 
within the broader logic of their opinions remarkably like the 
substantive due process right to economic liberty did a century ago-as 
a trigger for heightened means/ends scrutiny. The government's 
contention that the MCP regulated "activity" was premised on the close 
logical and practical connection between the inevitable consumption of 
health care by the uninsured, and health insurance-the interstate 
commercial market that, all acknowledged, was a legitimate end of 
congressional regulation. The case record included considerable 
evidence that the uninsured are significant and predictable consumers of 
health care; that a substantial portion of the more than $100 billion in 
health care they consume annually goes uncompensated; and that the 
cost of that uncompensated care is shifted to the other payers in the 
health care system-the government, private insurance companies, and, 
ultimately, those who do carry health insurance.212 Under the prevailing 
post-New Deal judicial approach to federal commercial regulation, such 
evidence should have furnished an amble legislative basis for the MCP. 
As the Court has often affirmed, a reviewing court "may invalidate 
legislation enacted under the Commerce Clause only if it is clear that 
there is no rational basis for a congressional finding that the regulated 
activity affects interstate commerce, or that there is no reasonable 
connection between the regulatory means selected and the asserted 
ends.,,213 

for a purpose and upon a basis having no causal connection with his business, or the contract or the 
work the employee engages to do"-that is, because the minimum wage defied the logic of the private 
marketplace--it amounted to "a naked, arbitrary exercise of power that ... cannot be allowed to stand 
under the Constitution of the United States." /d. at 558-59. 

Perhaps seeking to appeal to a similar judicial instinct against special legislative privileges, 
the state plaintiffs repeatedly referred to the MCP as a "subsidy." Brief for State Respondents, supra 
note 65, at 46. The private plaintiffs complained that the MCP "compels insurers to ... ignore actuarial 
risk," Brief for Private Respondents, supra note 203, at 2, and then, by forcing the young and healthy 
uninsured to "enter into disadvantageous contractual associations with wealthier businesses," id. at 62, 
under which they are obliged to pay "inflated premiums that exceed their actuarial risk," id. at 38, 
furnishing "insurers and their voluntary customers with a $28-39 billion annual subsidy . ... " Id. 

212. Brieffor United States, supra note II, at 7-8. 
213. Hodel v. Indiana, 452 U.S. 314, 323-24 (1981). See also Gonzales v. Raich, 545 U.S. 1,22 
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Instead of deferring to the judgment of Congress, however, Chief 
Justice Roberts demanded an extraordinary degree of congruence 
between the MCP and a regulable commercial activity-here, the 
consumption of health care by the uninsured. Even as he accepted the 
government's evidence that "almost all those who are uninsured 
will ... engage in a health care transaction," the Chief Justice concluded 
that uncertainty surrounding the precise timing of such future 
consumption was fatal to the government's theory. "The proposition 
that Congress may dictate the conduct of an individual today because of 
a prophesied future activity finds no support in our precedent,,,2l4 he 
declared. In fact, as Justice Ginsberg noted in dissent, more than 60% of 
the uninsured obtain medical care in a given year, and nearly 90% do so 
within five years. "An uninsured's consumption of health care is thus 
quite proximate,,,215 she observed. Under the Chief Justice's exacting 
scrutiny, however, the well-documented legislative premise that most of 
the uninsured will inevitably consume health care, and that a substantial 
portion of those will not pay for it, becomes mere prophesy.2l6 

Underscoring the alleged discrepancy between legislative means and 
ends, the Chief Justice likewise took issue with the government's 
seemingly uncontroversial observation that "health care and health care 
financing are inherently integrated." ''No matter how 'inherently 
integrated' health insurance and health care consumption may be," he 
insisted, "they are not the same thing: They involve different 
transactions, entered into at different times, with different providers.,,217 
On its face, this statement, which appears to require virtual identity 
between legislative ends and means, borders on incoherence. After all, 

(2005) (A reviewing court need not determine that the regulated activities, "taken in the aggregate, 
substantially affect interstate commerce in fact, but only whether a 'rational basis' exists for so 
concluding."). On rational basis review in the post-Lopez era, see supra note 63 and accompanying text. 

214. NFIB, 132 S. Ct. at 2590. The joint dissenters similarly insisted that the uninsured cannot be 
made participants in the health care market "by the simple device of defining participants to include all 
those who will, later in their lifetime, probably purchase the goods and services covered by the 
mandated insurance." !d. at 2648 (Scalia, Kennedy, Thomas, and Alito, 11., dissenting). 

215. [d. at 2618 (Ginsberg, 1., concurring in part, concurring in the judgment, and dissenting in 
part). 

216. The State Respondents likewise objected to the alleged mismatch between legislative means 
and ends, and urged exacting scrutiny. In response to the government's claim that the MCP regulates 
how "individuals finance their participation in the health care market," Brief for United States, supra 
note II, at 33, the State Respondents observed that the ACA did not "require individuals to actually pay 
for health care services with the insurance that the mandate requires them to obtain." Brief for State 
Respondents, supra note 65, at 25. Rather, the mandate merely "force[d] individuals to purchase 
insurance, which they are free to use or not use in the event that they actually need health care services." 
[d. Whereas "a mandate that individuals who obtain health care services use insurance when they do 
so ... would regulate actual participation in the market for health care services," a simple insurance 
mandate does not. [d. Under this reasoning, Congress was not entitled to presume that people would 
actually use the insurance that the MCP had compelled them to purchase. 

217. NFIB, 132 S. Ct. at 2591 (majority opinion). 
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the post-New Deal Court had often upheld legislation premised on a far 
more attenuated connection between the specific object of the 
challenged regulation and the relevant interstate commercial market.218 

Indeed, Congress' factual basis for the MCP surely rests on no more a 
"prophesied future" than the prospect that the marijuana gown by Angel 
Raich and others for their own medical use would somehow, at some 
time in the future, through means not evident in the case record, find its 
way into the interstate drug market.219 Moreover, by subdividing an 
individual's engagement with the health care system into distinct 
"transactions," and thus cabining health care "consumption" and 
"financing" from "insurance," Chief Justice Roberts recalls the 
"artificial" distinctions between manufacturing and commerce, or direct 
and indirect effects on interstate commerce, deployed by the Court to 
limit Congress' commerce authority before 1937?20 

The apparent incoherence dissolves, however, once we understand 
that Congress' unwarranted interference with individual economic 
liberty has triggered a shift from a posture of judicial deference to one of 
heightened, even unforgiving, judicial scrutiny. How else to make sense 
of the Chief Justice's conclusion that "[t]he proximity and degree of 
connection between the mandate and the subsequent commercial activity . 
is too lacking to justify an exception" to the principle that Congress 
cannot "force[] individuals into commerce precisely because they 
elected to refrain from commercial activity,,?22I Once the Justices 
concluded that the MCP abridged individual liberty by forcing the 
uninsured to participate in unwanted commerce, they jettisoned the 
presumption of constitutionality that normally accompanies federal 
commercial legislation. The effect is to shift the burden to the 
government to justify the MCP as an "exception" to the principle that 
Congress cannot regulate "inactivity." 

218. This is perhaps especially true of the so-called "aggregation" theory. See, e.g., Wickard v. 
Fillbum, 317 U.S. Ill, 133 (1942) (upholding congressional regulation of wheat grown for home 
consumption); Raich, 545 U.S. at 32-33 (upholding congressional regulation of marijuana grown for 
personal use). 

219. As Justice Scalia explained in Raich, Congress' authority to prohibit a host of drug-related 
conduct, including the mere possession of marijuana intrastate, "depends only upon whether they are 
appropriate means of achieving the legitimate end of eradicating [such] substances from interstate 
commerce. . .. [M]arijuana that is grown at home and possessed for personal use is never more than an 
instant from the interstate market .... " Raich, 545 U.S. at 40 (Scalia, J., concurring). 

220. Roberts' assertion that, because health insurance and health care consumption are "not the 
same thing" and "involve different transactions," the insurance mandate bore an insufficiently proximate 
connection to the interstate commercial market in health care fmancing strikes one as a similarly 
cramped and almost willfully unreal reading of "interstate commerce." NFIB, 132 S. Ct. at 2591. The 
Court explicitly rejected this kind of transaction-specific analysis in Jones & Laughlin Steel, in 1937, in 
favor of a more functional, "practical conception" of interstate commerce. Nat'! Labor Relations Bd. v. 
Jones & Laughlin Steel Corp., 301 U.S. 1,41-42 (1937). 

221. NFIB, 132 S. Ct. at 2591. 
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Indeed, the Chief Justice's demand for virtual congruence between 
the MCP and the consumption and financing of health care recalls 
Justice Peckham's pronouncement in Lochner that legislation that 
impairs individual economic freedom "must have a more direct relation, 
as a means to an end" than it would otherwise.222 The Adair Court's 
threshold conclusion that the challenged federal labor regulation invaded 
the plaintiff's substantive due process right to economic liberty similarly 
triggered heightened scrutiny of the "legal or logical connection" 
between "bettering the conditions and conserving the interests 
of ... wage-eamers,,223 and the regulation of interstate commerce.224 In 
NFIB v. Sebelius, the Justices' conclusion that the MCP denied the 
uninsured liberty to remain outside of the regulated commercial market 
triggered a similarly exacting scrutiny of congressional means and ends. 
In concluding that the "proximity and degree of connection between the 
mandate and the subsequent commercial activity" were insufficient to 
qualify the MCP as a regulation of commerce,225 the Chief Justice was, 
like the Adair Court, remapping the intrinsic limits on congressional 
authority in the service of individual liberty. 

C. Federalism Without States 

Having concluded that the individual mandate did not qualify as a 
regulation of commerce, Chief Justice Roberts turned to the 
government's attempt to circumvent the "inactivity" problem by 
channeling Congress' commerce authority through the Necessary and 
Proper Clause. Recall from Part II that even in the post-Lopez era, the 
Necessary and Proper Clause authorized Congress to "regulate purely 
intrastate activity that is not itself 'commercial,' ... if it concludes that 
failure to regulate that class of activity would undercut the regulation of 
the [relevant] interstate market .... ,,226 The government accordingly 
argued that the MCP was "necessary to make effective the Act's core 
reforms of the insurance market, i.e., the guaranteed-issue and 
community-rating provisions.,,227 And in fact, all of the Justices 

222. Lochner v. New York, 198 U.S. 45,57 (1905). 
223. Adairv. United States, 208 U.S. 161, 178 (1908). 
224. See supra notes 137-150 and accompanying text. 
225. NFIB, 132 S. Ct. at 2591. 
226. Gonzales v. Raich, 545 U.S. I, 18 (2005). See supra note 62 and accompanying text. "The 

regulation of an intrastate activity may be essential to a comprehensive regulation of interstate 
commerce even though the intrastate activity does not itself 'substantially affect' interstate commerce." 
[d. at 37 (Scalia, J., concurring). 

227. Brief for United States, supra note II, at 24. Under the government's theory, the Chief 
Justice explained, "it is not necessary to consider the effect that an individual's inactivity may have on 
interstate commerce; it is enough that Congress regulate commercial activity in a way that requires 
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appeared to accept that the guaranteed issue and community-rating 
provisions would be ineffectual so long as those currently uninsured 
remained outside of the insurance risk pool. 

Chief Justice Roberts and the joint dissenters nevertheless concluded 
that "the individual mandate cannot be sustained under the Necessary 
and Proper Clause as an essential component of the insurance 
reforms.,,228 Although the Court had "been very deferential to 
Congress's determination that a regulation is 'necessary,'" often 
upholding legislative means that are merely "'convenient, or useful' or 
'conducive'" to the regulation of interstate commerce, the Chief Justice 
explained, the Necessary and Proper Clause had never been read to 
authorize "laws that undermine the structure of the government 
established by the Constitution.,,229 The MCP may well be "necessary" 
to the operation of the ACA, he declared, but as a '''usurpation",23o of 
"'state sovereignty, ",23 I it was not a "proper" means of executing an 
enumerated power. Under this novel reading, the Necessary and Proper 
Clause thus acts as a structural constraint on the scope of congressional 
authority. 

Notwithstanding (or perhaps because of) its novelty, however, the 
Justices in the Commerce Clause majority couched the MCP's alleged 
impropriety in a staple tenet of the New Federalism-the notion that 
federalism "'secures to citizens the liberties that derive from a diffusion 
of sovereign power. ",232 The Framers lodged the police power in "50 
different States rather than one national sovereignty," the Chief Justice 
explained, in order to ensure that "the facets of governing that touch on 
citizens' daily lives are normally administered by smaller governments 
closer to the governed," which are "more accountable than a distant 
federal bureaucracy.,,233 '''By denying anyone government complete 
jurisdiction over the concerns of public life, ,,, he continued, federalism 
thus "'protects the liberty of the individual from arbitrary power. ",234 
The joint dissenters likewise emphasized the essential connection 
between the Constitution's "structural protections-notably, the 

regulation of inactivity to be effective." NFIB, 132 S. Ct. at 2591. 

228. ld. at 2592. 

229. ld. (quoting United States v. Comstock, 130 S. Ct. 1949, 1956 (2010». 

230. ld. (quoting Printz v. United States, 521 U.S. 898, 924 (1997». 

231. ld. (quoting Comstock, 130 S. Ct. at 1967 (Kennedy, 1., concurring in the judgment». 

232. ld. at 2578 (quoting New York v. United States, 505 U.S. 144, 181 (1992». For a helpful 
overview of the "values of federalism," including the protection of individual liberty, see Erwin 
Chemerinsky, The Values a/Federalism, 47 FLA. L. REv. 499, 525-30 (1995); Barry Friedman, Valuing 
Federalism, 82 MINN. L. REv. 317, 402-04 (1997). 

233. NFIB, 132 S. Ct. at 2578 (citing THE FEDERALIST No. 45, at 109 (James Madison) (Clinton 
Rossiter ed., 1961). 

234. !d. (quoting Bond v. United States, 131 S. Ct. 2355, 2364 (2011». 
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restraints imposed by federalism and the separation of powers-[ and 
the] personal freedom" of the governed. "The fragmentation of power 
produced by the structure of our Government is central to liberty," they 
warned, "and when we destroy it, we place liberty at peril.,,235 

As a matter of constitutional discourse, such claims are relatively 
uncontroversia1.236 The notion that federalism serves to protect liberty 
enjoys a distinguished heritage stretching back to the founding era;237 in 
recent decades, moreover, the federalism/liberty nexus has been a 
prominent feature of the Court's New Federalism?38 Critically, 
however, even as various Justices have celebrated the protection of 
individual liberty as a particularly salutary consequence of the 
Constitution's diffusion of governmental authority, the essential object 
of the Court's federalism jurisprudence has remained the preservation of 

. state sovereignty. To the extent that enforcing federalist limits on 
congressional authority served to enhance liberty, it did so incidentally, 

235. [d. at 2677 (Scalia, Kennedy, Thomas, and Alito, 11., dissenting). Perhaps aware that their 
proffered limiting principle fit awkwardly at best into existing Commerce Clause jurisprudence, the 
Act's challengers strained mightily to repackage their argument in the language of federalism. One 
notable result is the unsupportable claim that, in adopting the ACA, Congress had treaded into a "sector 
traditionally left to the States." Brief for State Respondents, supra note 65, at 38. "Since its earliest 
days," they reasoned, "the Court has recognized that 'health laws of every description' are among 'that 
immense mass oflegislation ... which can be most advantageously exercised by the States themselves." 
[d. at 37 (quoting Gibbons v. Ogden, 22 U.S. (9 Wheat.) I, 203 (1824)). There was therefore "no 
question that the individual mandate usurps the States' police power to protect the health and liberty of 
their residents." [d. at 38. This argument cynically conflates the meaning of "health" in traditional state 
police power rubric with the modem health care system, in which the federal government has long acted 

. as both the single largest payer and a pervasive regulator. 

236. See infra note 238. Whether they are also empirically valid is, of course, a separate question. 
See, e.g., EDWARD A. PuRCELL, JR., ORIGINALISM, FEDERALISM AND THE AMERICAN CONSTITUTIONAL 
ENTERPRISE: A HISTORICAL INQUIRY 165 (2007) (describing the "dubious and unproven" relationship 
between federalism and liberty). 

237. See, e.g., THE FEDERALIST No. 28, at 225 (Alexander Hamilton) (Benjamin F. Wright ed. 
1996) ("It may safely be received as an axiom in our political system, that the State governments will, 
in all possible contingencies, afford complete security against invasions of the public liberty by the 
national authority."); THE FEDERALIST No. 51, at 357 (James Madison) ("In the compound republic of 
America, the power surrendered by the people is first divided between two distinct governments, and 
then the portion allotted to each subdivided among distinct and separate departments. Hence a double 
security arises to the rights of the people. "). 

238. See, e.g., Gregory v. Ashcroft, 501 U.S. 452, 459 (1991) ("In the tension between federal and 
state power lies the promise of liberty."); United States v. Lopez, 514 U.S. 549, 578 (1995) (Kennedy, 
J., concurring) (The balance of power between the federal government and the states "plays too vital a 
role in securing freedom for us to admit inability to intervene when one or the other level of 
Government has tipped the scales too far."); Printz v. United States, 521 U.S. 898, 921 (1997) ("Just as 
the separation and independence of the coordinate branches of the Federal Government serve to prevent 
the accumulation of excessive power in anyone branch, a healthy balance of power between the States 
and the Federal Government will reduce the risk of tyranny and abuse from either front."); United States 
v. Morrison, 529 U.S. 598, 655 (2000) (Breyer, J., dissenting) (''No one denies the importance of the 
Constitution's federalist principles. Its state/federal division of authority protects liberty-both by 
restricting the burdens that government can impose from a distance and by facilitating citizen 
participation in government that is close to home."). 
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as an indirect result of protecting states against federal encroachment. 
By reading the term "proper" as a federalist constraint on Congress' 

authority to enact the MCP, however, the Chief Justice and joint 
dissenters confound this traditional formulation. The basic difficulty 
lies in the fact that the MCP acts directly on individuals, and does not 
meaningfully implicate the sovereignty of the states. Indeed, in both 
New York and Printz-the cases from which the Chief Justice draws in 
laying out the individual liberty rationale for federalism-the federal 
statute at issue exceeded Congress' authority because it acted on the 
states as states, by "commandeering" state officials or legislative 
processes in the implementation of a federal regulatory scheme. By 
forbidding such federal commandeering, and thus preserving an 
inviolable bastion of state sovereignty, the New York and Printz 
majorities had maintained, the Constitution also protected individual 
liberty.239 At the same time, however, those cases affirmed Congress' 
broad authority to regulate individuals directly. 240 

Chief Justice Roberts inverts the logic of the federalism-liberty 
theorem described in the anti-commandeering cases. Immediately after 
announcing that the term "proper" in the Necessary and Proper Clause 
prohibited usurpations of state sovereignty, he proceeded to describe the 
impropriety of the MCP not as a violation of state prerogatives, but 
rather in terms of unchecked congressional authority to compel 
individuals into commerce. By "vest[ing] Congress with the 
extraordinary ability to create the necessary predicate to the exercise of 
an enumerated power," he declared, the MCP would empower Congress 
to "reach beyond the natural limit of its authority and draw within its 
regulatory scope those who otherwise would be outside of it. ,,241 

In fact, the conventional markers of state sovereignty-the 
prerogatives of state officials; the integrity of state legislative processes; 
the essentially "local" nature of the regulated conduct; the natural 
domain of state regulatory competence-are not implicated by the MCP, 
and do not enter into the Chief Justice's ostensibly "federalist" account 
of the MCP's impropriety. The improper "expansion of federal 

239. "The Constitution does not protect the sovereignty of States for the benefit of the States or 
state governments as abstract political entities, or even for the benefit of the public officials governing 
the States," the New York majority explained. New York v. United States, 505 U.S. 144, 181 (1992). 
"To the contrary, the Constitution divides authority between federal and state governments for the 
protection of individuals." Id 

240. As Justice Scalia wrote for the Printz majority, "the Framers rejected the concept of a central 
government that would act upon and through the States, and instead designed a system in which the 
State and Federal Governments would exercise concurrent authority over the people--who were ... 'the 
only proper objects of the government.'" Printz v. United States, 521 U.S. 898,919-20 (1997) (quoting 
THE FEDERALIST No. 15, at \09 (Alexander Hamilton) (Clinton Rossiter ed., 1961». 

241. NFIB, 132 S. Ct. at 2592 (majority opinion). 
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authority" centers, in Chief Justice Roberts' analysis, not on any 
usurpation of state sovereignty, but rather on the threatened usurpation 
of individual sovereignty. Whereas New York and Printz preserve state 
sovereignty in order to, among other things, protect individual liberty, 
the Chief Justice concludes that, because the MCP improperly interferes 
with individual liberty, it necessarily "undermines the [federalist] 
structure of government established by the Constitution.,,242 This is, for 
all intents and purposes, federalism without states. 

V. CONCLUSION 

This Article reads Chief Justice Roberts and the joint dissenters' 
Commerce Clause analyses in NFIB v. Sebelius through this historical 
lens of the Supreme Court's Lochner-era substantive due process 
jurisprudence. As Part III argued, those cases illustrate how constraints 
on legislative authority that are rooted in "fundamental" economic rights 
and constraints on legislative authority that are rooted in federalism and 
the constitutional enumeration of powers necessarily operate in dynamic 
relationship to one another; and, further, that the Lochner-era Court 
adapted the scope of both state and federal legislative authority in order 
to vindicate the value of economic liberty. 

Understanding that rights-based constraints on legislative authority, 
on the one hand, and textual and structural constraints, on the other, are 
in fact mutually constitutive provides an important alternative analytical 
framework to the structure/rights dichotomy advanced by the Chief 
Justice and joint dissenters. That framework better equips us to 
recognize that the value of individual economic liberty infuses the 
reasoning of NFIB's Commerce Clause majority. Even in the absence 
of a formal constitutional economic "right" to serve as a doctrinal 
vehicle, the Justices' defense of economic liberty operates much as the 
substantive due process right to "liberty of contract" did during the 
Lochner era-as a trigger for heightened scrutiny of legislative means 
and ends, through which they reinterpreted the constitutive terms of the 
commerce power and thereby narrowed its intrinsic scope. 

This is problematic for two reasons. First, heightened scrutiny is 
normally reserved for rights that are "fundamental" (as well as suspect 

242. Id. Professors Rosen and Schmidt reach a similar conclusion, identifying "a new theory of 
federalism" at work in the Chief Justice's opinion, "in which liberty has been transformed from a 
consequent benefit of state sovereignty to an independent value of federalism itself." Rosen & Schmidt, 
supra note 16, at 124. By embedding "a liberty value into the Cormnerce Clause and Necessary and 
Proper Clause analyses themselves," id. at 125, they argue, this novel "Liberty-Centered Federalism" 
"allowed the Court to acknowledge that the critics of the ACA were raising a legitimate concern with 
regard to the mandate's impact on the freedoms of the American people, but to do so without 
resurrecting substantive due process and Lochner." Id. at 127. 
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classifications), and the Supreme Court has disavowed the 
fundamentality of constitutional economic rights since 1937.243 The 
activitylinactivity distinction circumvents this obstacle by embedding an 
individual liberty interest directly in the Court's enumerated powers 
jurisprudence. Because the Court upheld the MCP under the General 
Welfare Clause, however, it is tempting to conclude that, 
notwithstanding its novelty, the limiting principle endorsed by a 
majority of the Court is unlikely to be of much consequence. After all, 
Congress had never adopted a purchase mandate before, and there is no 
reason to expect it to do so in the future. 

This brings us to the second difficulty. When we read the 
activity/inactivity distinction not only as a discrete limitation on the 
scope of the commerce power, but also a nearly successful effort to 
embed a Lochner-style constitutional liberty interest in the structural 
constitution, the principle threatens to upend the traditional relationship 
between individual liberty and federalism. The Lochner-era substantive 
due process right to economic liberty evolved from a trigger for 
heightened (though by no means fatae44

) scrutiny into something 
approaching a constitutional ~resumption against legislative interference 
in the private labor market. 45 One might reasonably worry that the 
economic liberty interest endorsed by the Chief Justice and joint 
dissenters could similarly ripen from a narrow prohibition on federal 
purchase mandates into a broader injunction against congressional 
interference with individual liberty, in which individual sovereignty 
takes its place alongside state sovereignty in the structural constitution. 

243. See W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937); United States v. Carolene Prods. 
Co., 304 U.S. 144 (1938); Williamson v. Lee Optical of Okla., inc., 348 U.S. 483 (1955). 

244. See Holden v. Hardy, 169 U.S. 366 (1898) (upholding a Utah law limiting the hours of labor 
for miners and smelters as a valid exercise of the police power); Muller v. Oregon, 208 U.S. 412 (1908) 
(upholding an Oregon law limiting the hours of labor for women as a valid exercise of the police 
power); Lochner v. New York, 198 U.S. 45 (1905). 

245. See Adkins v. Children's Hosp. of D.C., 261 U.S. 525 (1923) (striking down federal law 
providing for a minimum wage for women in Washington D.C.); Morehead v. New York, 298 U.S. 587 
(1936) (striking down a New York law prohibiting the payment of "oppressive and unreasonable" 
wages). 




