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on closer examination, be found not to be properly 
maintained class actions. 

One solution to the problem would be, through notice, 
to rcquire members of the class to file within a reason
able period of time "a brief statement of their intent 
to prove damages; if they failed to do so, their claims 
would be barred."'" This solution "would revcal the true 
scope of the litigation, and would greatly reduce the 
trouble and expense of any subsequent notices which 
might be required, or provide a basis for informed re
appraisal of the class action question under Rule 
23(c) (1)."'" Thus, rather than barring the claims of 
those memhers of the class who do not present claims 
for individual damages, the court might reconsider 
whether the class had been properly defined, since lack 
of affirmative response might indicate that those indi
viduals had not suffered damages and were not members 
of the class. 

However, if a court chooses to place snch an affirma
tive requirement on the members of the class, it should 
make sure that those members of the class who are 
barred for failure to file claims have probably received 
notice of this requirement. The notice in this situation, 
which occurs before the trial on the merits, should be 
more likely to achieve actual notice than notice that 
would be required subsequent to judgment of general 
Iiahility, since the penalty for failure to file a proof of 
claim at this time precludes a member of the class from 
participating in the trial on its merits. This requirement 
of an affirmative response by members of the class in 
order to share in the judgment might not he required, 

142 Philadelphia, N. 9 SUpTa. at 469. State of Iowa v. Union Asphalt 
& Roadoils, Inc., 281 F. Supp. 391, 403--404 (S.D. Iowa 1968); Harris 
v. Jones, 41 F.R.D. 70 (D. Utah 1966). 

I •• Philadelphia, N. 142 supra. 
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however, where it would he tedious and would not "expe
dite or clarify the action."I •• 

ATTORNEY FEES 

In actions seeking damages for injury to health or 
welfare or for environmental degradation or pollution, 
many individual claims could not be litigated in separate 
actions because the claims would be so small that no 
attorney would prosecute the claim.I' s Because of this 
fact, attorneys may attempt to join these small claims 
in class actions. Substantial recovery by the class would 
then provide a source of fees for the attorney. 

Attorneys might thus bring suit on behalf of clients 
with small individual claims as class actions, hoping to 
prosecute the claims of all members of the class and 
to receive fees on a contingent basis from all members 
for whom recovery is made. 

Problems of unethical solicitation may thus be pre
sented. However, solicitation is a problem only until a 
Rule 23 (e)( 1) hearing determines that an action may 
or may not be maintained as a class action, since sub
sequent to that determination the court can control 
solicitation by regulating the use of notice. I .. 

Rule 23 recoguizes that notice may be used for solici
tation, rather than to protect the members of the class 
or to insure the fair conduct of the action.I' 7 Courts 
can control such solicitation by requiring the fonn of 
notice to he approved by the court before it can be 

144 See Berman v. Narraganset Racing Ass'n. 48 F.R.D. 333, 338 
(D.R.I. 1969). 

145 Eisen, N. 10 supra. at 666-667, Eisen v. Carlisle & Jacquelin, 
370 F.2d 119 (2d Cir. 1966), DoJgow, N. 7 .up .... at 494-495. 

146 Starr, uThe Consumer Class Action-Part II: Considerationa 
of Procedure," 49 B.U.L. Rev. 407, 409 (1969). 

14' Note, N. 39 ntprm at 107. 
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directed to the members of the c1ass.'o, It is proper to 
inform members of the class in individual notices that 
their interests in the class action will be represented 
by the plaintiff's counsel unless they enter an appear
ance through counsel of their own choosing.lo, However, 
courts have not allowed the names or addresses of 
plaintiff's counsel to appear in published or individual 
notice, using the office of the clerk of the court as a 
return address.'s. Such a procedure, thongh adding some 
administrative burdens to the courts, does control the 
problem of solicitation. 

The amount of attorncy's fees to be paid by non-party 
members of the class for whom plaintiff's counsel has 
collected damages may be determined and the payment 
ordered by the court.15I This would be the preferable 
method of determination and payment of attorney's fees 
in class actions, since it would avoid the solicitation 
problems where the plaintiff's counsel personally 
arranges attorney's fees on a contingent basis with each 
member of the class, and would insure, through judicial 
supervision, that the plaintiff's counsel was not the only 
person to benefit from the class action.1Sl The court 
could insure that the attorney's fees were fair, taking 
into account the diminished paper work and increased 
efficiency in handling individual claims in a class action, 
while insuring that the non-party members of the class 
did pay attorney's fees to plaintiff's counsel. The fees 
in environmental class actions should be determined on 
a quantum meruit basis by the court, not by individual 
fee contracts. IS. 

141 See Berman, N. 144 supra. at 339. 
IO'ibid-
,so Ibid-
151 See N. 146 supra. 
152 See, e.g., Eisen, N. 10 supra. at 567. 
lSJ Kalven &. Rosenfield, N. 140 8upra at 717. 
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CONCLUSION 
There is an obvious, real, and immediate need to pull 

back even further from our laissez-faire approach to 
resource management. To an increasing number of us 
it is more than esthetics, more than amenities, more 
than a question 6f our standard of living. It is a question 
of survival. The fact of a need however, does not suggest 
that we should grasp every remedy no matter how 
unappropriate. 

Rule 23 offers a procedural device for certain group 
relief and a deterrent against the commission of certain 
group injuries. It can be useful in manageable situations, 
i.e., to the stockholder, the employee, the taxpayer, the 
ratepayer or the minority member suing for specific equi
table relief against a certain defendant. Class actions 
allow a plaintiff to lay on the scales not only his interests, 
but also the interests of other dispersed, isolated, and 
anonymous members of the same class. Use of the class 
action is being threatened from a number of sources. 
Plaintiffs' lawyers lise the class action as a public rela
tions device to warn of apocalyptic disaster or as a self
promotional gimmick. It is threatened by defendants' law
yers who use the "notice" requirement as a defensiye 
weapon to force unnecessary and el>."pensive notice. In
trinsically, it is threatened by the very requirements of 
amended Rule 23. Rule 23, in attempting to allocate the 
burdens of litigation, has seriously restricted the use of 
class actions by requiring the judgment to apply to all 
absent members of the class. Serious restrictions on the 
lise of environmental class actions for damages are im
posed by the inability to aggregate the claims of the class 
to satisfy the jurisdictional amount. 

Our legal system is undergoing a rethinking of many 
of its basic concepts. "Fault" is being questioned in our 
divorce and tort law, and the concept of "mutuality" is 
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llndprgoing the same re·examination. We are getting 
away from the concept of mutuality in collateral 
estopp<,1 and we should remove it from class actions. 
Mutuality puts symmetry into the law of class actions, 
and allows llS to say that if the plaintiff can take ad
vantage of the judgment, so should he be bound by an 
adverB" judgm<'nt. However, we pay a price in logic for 
this symmetry. The equities are not balanced between 
the parties. The defendant has been afforded his day 
in court amI if he loses he at least had the opportunity 
to fully present his case in his own behalf by his own 
attorney. The absentee plaintiff, however has not had 
his rlay in court. He has been "represented," often with
out his knowledge, by a stranger and a lawyer not of his 
choosing. 

The present amended Rule 23 substantially restricts 
the use of class actions, for res judicata hanging over the 
proceedings like the sword of Damocles and the economic 
realities of notice require unnecessarily restricted classes. 

Rule 23 often impairs the ability of absent members 
of the class to assert their rights, and yet superficially 
tempts the champertous lawyer and the strike sniter 
to obtain a large fee through use of the class action. 

The old class action rule had adequate protection 
against litigation such as the D.D.T. and El Paso cases, 
and also implemented the policy considerations which 
originated class action litigation. The environmental 
litigator would be served better by the "spurious" class 
action of old Rule 23 than by amended Rule 23. 


