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Thomas v.
Commissioner:

ADDITION TO

TAX IMPOSED

ON UNREPORTED
INCOME OBTAINED
FROM ILLEGAL
ACTIVITIES, WHICH
PRODUCED
CRIMINAL
SANCTIONS, IS

- NOT A VIOLATION
OF THE FIFTH

OR EIGHTH
AMENDMENTS.

50-U.Balt.L.F./26.2

In Thomas v. Commis-
sioner, 62 F.3d 97 (4th Cir.
1995), the United States Court
of Appeals for the Fourth Cir-
cuit held that an addition to tax
imposed on unreported income
obtained from illegal activities,
which produced criminal sanc-
tions, was not a violation of the
Double Jeopardy Clause of the
Fifth Amendment or the Exces-
sive Fines Clause of the Eighth
Amendment. The court rea-
soned, first, that the violation of
drug laws and failure to pay
one’s income tax were two
separate offenses and, therefore,
the addition to tax was not pre-
cluded by the Fifth Amendment.
Second, the court determined
that the addition to tax for civil
tax fraud placed on the petition-
er was remedial rather than pu-
nitive. Because the addition to
tax was remedial rather than
punitive, the Eighth Amend-
ment was not implicated.

After investigations by
the Internal Revenue Service
and the Customs Service in
1986, Paul Thomas (“Thomas™)
was indicted for conspiracy to
possess with the intent to dis-
tribute cocaine in violation of
Title 21 of the United States
Code, section 846, and for mon-
ey laundering in violation of
Title 21, section 1956. Pursu-
ant to a plea agreement, Tho-
mas pled guilty to and received
prison sentences for both
counts, forfeited the majority
of his assets to the government,
and was fined $5,000. Afterthe
disposition of Thomas’s crimi-
nal proceedings, the govern-
ment instituted a civil action to

recover unpaid taxes totalling
$88,135 onincome Thomas had
received as a result of his illegal
activities. In addition to these
unpaid taxes, Thomas was as-
sessed a fraud penalty of
$44,068. Thomas did not chal-
lenge the unpaid taxes determi-
nation but, instead, centered his
challenge on the fraud penalty.
He argued that its imposition
constituted punishment and thus
was in violation of the Double
Jeopardy Clause, since he had
already been punished for his
drug activities. Additionally,
Thomasarguedthat thetax fraud
penalty was punitive in nature
and violated the Excessive Fines
Clause.

Thomas challenged the
Commissioner’s imposition of
the additional tax fraud penalty
in the United States Tax Court.
The tax court held that the addi-
tional tax did not violate the
Double Jeopardy Clause of the
Fifth Amendment because ille-
gal drug activities and failure to
pay taxes are two distinct of-
fenses. Addressing Thomas’s
excessive fines contention, the
tax court acknowledged that
fines in civil cases could be
found punitive in nature, thus
implicating the Eighth Amend-
ment, Thomas at 99 (citing Aus-
tin v. United States, 113 S. Ct.
2801 (1993)), but determined
that the addition to tax imposed
in Thomas’s case was remedial
in nature and therefore consti-
tutional. The United States
Court of Appeals for the Fourth
Circuit reviewed de novo the
issues presented.

The court of appeals
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began its analysis with Tho-
mas’ Fifth Amendment conten-
tion. Id. at 99. The court deter-
mined that the addition to tax
imposed on Thomas did not
place him in double jeopardy.
Id. The court of appeals agreed
with the tax court that engaging
in drug activities and failing to
pay income taxes were two dis-
tinct activities. /d. at 99. The
court noted that it was possible
for someone to engage in crim-
inal activity and still pay his
taxes or, in the alternative, re-
frain from unlawful conduct but
at the same time fail to pay
taxes. Id.

Historically, courts
have viewed the addition to tax
as largely remedial in nature,
rather than punitive. /d. at 100.
The court noted that such addi-
tions are imposed “‘primarily
as a safeguard for the protection
of the revenue and to reimburse
the [g]overnment for the heavy
expense of investigationand the
loss resulting from the taxpay-
er’s fraud.”” Id. (quoting
Helveringv. Mitchell, 303 U.S.
391, 401 (1938)). The civil
penalty imposed, however, may
be considered punitive in na-
ture “only if it bears no relation
to the government’s loss.”
Thomas, 62 F.3d at 100 (citing
United States v. Halper, 490
U.S. 435 (1989)). The court of
appeals determined that the
addition to tax imposed on
Thomas was reasonable and a
fair representation of the gov-
ernment’s monetary loss in-
curred from the investigations
of Thomas’s tax fraud. /d. The
court refused to make a deter-

mination of whether the $44,068
additional tax was the amount
needed to adequately compen-
satethe government stating that
“‘the Government [was] enti-
tledto roughremedialjustice.””
Id. at 101 (quoting Halper, 490
U.S. at 446).

The court of appeals
next addressed Thomas’s as-
sertion that the additional tax
violated the Excessive Fines
Clause of the Eighth Amend-
ment. The court began its anal-
ysis by recognizing that in Aus-
tin, 113 S. Ct. 2801, the Su-
preme Court held that the Ex-
cessive Fines Clause of the
Eighth Amendment applies to
civil as well as criminal pro-
ceedings if the fine is punitive
in nature. Thomas 62 F.3d at
102. The Austin decision in-
volved United States forfeiture
statutes, but the court of ap-
pealsnoted that defendants have
attempted to apply the holding
to tax penalty cases. /d. (citing
McNicholsv. Commissioner, 13
F.3d 432 (1st Cir. 1993), cert
denied, 114 S. Ct.2705 (1994)).

In McNichols, a case
involving identical facts as the
case at bar, the defendant tried
to make the same arguments as
Thomas, using the Austin deci-
sion as a “springboard” to al-
low a punitive/remedial deter-
mination by the court in civil
tax cases. Id. (quoting
McNichols, 13 F.3d at 434).
The court of appeals agreed with
the McNichols court which
“was unwilling to issue a hold-
ing that would have enabled a
defendantto shield himselffrom
tax liability by invoking the Ex-

cessive Fines Clause any time
he obtained his income through
a criminal enterprise for which
he had been punished previous-
ly.” Id. at103. The courtnoted
that Thomas was unable to point
to any part of the Austin deci-
sion which suggested that its
ruling could be expanded be-
yond the civil forfeiture arena.
Id. Torule otherwise, the court
stated, would result in “con-
victed criminals who are re-
quired to forfeit property as part
of their punishment . . . | in
effect, [being] insulated from
having to pay taxes on income
stemming from their illegal
acts.” Id As a side note, the
court added that even if the
Excessive Fines Clause was
implicated in this case, the ad-
dition to tax imposed on Tho-
mas was not excessive since it
was a fair representation of the
government’s cost in investi-
gating Thomas. Id.

Thomasv. Commission-
er ensures that persons obtain-
ing income from illegal activi-
ties will not be able to avoid tax
liability by arguing that they
have already been punished by
criminal penalties imposed for
those same illegal activities. At
the same time, however, the
court of appeals has made a
statement that civil fines are
subject to Fifth and Eighth
Amendment limitations. Fines
that bear no relationship to gov-
ernmental loss and are totally
disproportionate to the remedi-
al goals of the government, thus
taking on a punitive character-
istic, will be disallowed.

-Kevin Barth

26.2 / U. Balt. LF. - 51




	University of Baltimore Law Forum
	1996

	Recent Developments: Thomas v. Commissioner: Addition to Tax Imposed on Unreported Income Obtained from Illegal Activities, Which Produced Criminal Sanctions, Is Not a Violation of the Fifth or Eighth Amendments
	Kevin Barth
	Recommended Citation


	tmp.1431723146.pdf.QSrAT

