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Historic Landmark Designation: 
Protection from Road Construction? 

Imagine a hypothetical Maryland prop
erty, a colonial farmhouse surrounded 
by rolling farmland. Assume that this his
toric property is in an area undergoing 
the development known as "urban 
sprawl." Urban sprawl often occurs in 
conjunction with new road construc
tion and with the improvement - usu
ally the enlargement - of existing roads. 
Assume further that a new road has been 
proposed which would bisect the hypo
thetical property. 

In this context, this article considers 
the following questions. To what extent 
would federal, state, and local historic 
designations protect the farmhouse from 
the proposed new road construction? 
Moreover, to what extent would these 
historic designations protect the farm
land surrounding the house as well as 
the building itself? The answers to these 
questions require a review of federal, 
state, and local historic preservation 
laws. 

The principal federal legislation with 
respect to historic preservation is the 
National Historic Preservation Act 
CNHPA").l Section 470 of the Act sets 
forth Congressional findings and decla
rations of policy.2 These include find
ings that "historic properties Significant 
to the Nation's heritage are being lost or 
substantially altered, often inadvertantly, 
with increasing frequency,"3 often "in 
the face of ever-increasing extensions of 
urban centers."4 Apparently, Congress 
contemplated the kind of problem posed 
in the hypothetical when enacting NHPA 

The Act declares that the preservation 
of historic resources "will improve the 
planning and execution of Federal and 
federally assisted projects."5 Road con-
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struction is largely financed with federal 
funds. However, it is usually adminis
tered by state highway departments. 
Assume this is so in the case under 
consideration. 

Section 470-1 of the Act expressly 
declares it to be the policy of the federal 
government, "in partnership" with state 
and local governments, to preserve pub
licly and privately owned historic re
sources.6 Thus, federal policy encour
ages the preservation of the hypothetical 
historic farm. 

This policy is implemented through 
the creation of a National Register of 
Historic Places, maintained by the Secre
tary of the Interior.7 The listing of the 
hypothetical property in the National 
Register would depend upon the con
sideration of various criteria promul
gated by the Secretary of the Interior.8 

The criteria for inclusion on the Na-
tional Register are as follows: 

The quality of significance inAmer
ican history, architecture, archaeol
ogy, engineering and culture is 
present in ... sites [and] buildings . 
.. that possess integrity oflocation, 
design, setting, materials, work
manship, feeling, and association 
and 

( a) that are associated with 
events that have made a Significant 
contribution to the broad patterns 
of our history; or 

(b) that are associateo with the 
lives of persons Significant in our 
past; or 

( c) that embody the distinctive 
characteristics of a type, period, or 
method of construction, or that 
represent the work of a master, or 

that possess high artistic values, or 
that represent a Significant and 
distinguishable entity whose com
ponents may lack individual dis
tinction; or 

( d) that have yielded, or may be 
likely to yield, information impor
tant in prehistory or history.9 

These broadly worded criteria provide 
for the inclusion of "a wide diversity of 
resources" in the National Register. lO 

It is important to note that "eligible 
property is not restricted to property 
that has been officially determined eligi
ble for inclusion in the National Regis
ter."ll Rather, the regulations define an 
eligible property as one "that meets the 
National Register criteria" not as one 
"that bas been determined to meet such 
criteria"12 

These broader eligibility standards for 
historic landmark protection resulted 
from a Congressional amendment to the 
NHPA. "Before 1976, NHPA required 
federal agencies to consider the impact 
of a federally assisted undertaking only 
on property 'included in the National 
Register.' However, [in 1976,] Congress 
amended section 106 of the NHPA ... 
[to read] 'included in or eligible for 
inclusion in the National Register,"'13 
Returning to the hypothetical, assume 
that the property has been duly listed on 
the National Register. 

It has been suggested that the most 
important word in the criteria for listing 
in the National Register is "integrity."14 
The regulatory criteria previously 
quoted used this term in the phrase 
"integrity of location, design, setting, 
[and] materials."15 The observation 
about the importance of integrity assists 



in analyzing the level of protection the 
Act affords the land surrounding the 
hypothetical farmhouse. As will be seen, 
the particular site would be examined 
to determine whether the road con
struction would effect its "integrity." 

Section 106 of the NHPA16 largely 
determines the measure of protection 
afforded the h)1Jothetical property. This 
section directs the "head of any Federal 
agency having direct or indirect juris
diction over a proposed Federal or fed
erallyassisted undertaking" to "take into 
account the effect of the undertaking" 
on any eligible property before approv
ing the expenditure of federal funds or 
the issuing of any federal licenses. 17 

The Secretary of the Interior has pro
mulgated regulations pursuant to sec
tion 106 of NHPA which detail specific 
procedural requirements imposed upon 
agency officials under the Act. These 
procedural requirements were concisely 
yet fully explicated by the United States 
District Court for the Central District of 
California in Colorado River Indian 
Tribes v. Marsh. 18 That court summar
ized the regulations as follows: 

NHPA requires all federal agen
cies to examine the effects of their 
actions on property included in or 
eligible for inclusion in the Na
tional Register of Historic Places 
. . . Executive Order 11593, 36 
Fed. Reg. 8921 (May 13, 1971) 
buttresses the responsibilities of 
federal agencies under NHPA. Sec
tion 2 of the order requires federal 
agencies, no later than July 1, 
1973, to locate, inventory and 
nominate properties under their 
jurisdiction to the National Regis
ter. Under NHPA and Executive 
Order 11593, the federal agency 
must exercise caution to assure 
the physical integrity of those 
properties that appear to qualitY 
for inclusion in the National Regis
ter. 16 U.S.C §470h-2(a)(2). 

Regulations implementing 
NHPA and Executive Order 11593 
have been adopted by the Advisory 
Council [on Historic Preservation, 
which is created by the Act]. The 
general procedure set forth in the 
regulations requires an agency as 
early as possible, and in any event 
before taking any action that 
would foreclose the Advisory 

Council's opportunity to com
ment, to identify any National Reg
ister or eligible property located 
within the area of the undertak
ing's potential environmental im
pact which may be affected by the 
undertaking. 36 CF.R §800.4.19 
In the h)1Jothetical, it is highly likely 

that the investigating official would be a 
federal highway official. This official 
would need to ascertain whether any 
eligible properties are affected by the 
proposed construction. He would also 
need to consider any such effect in his 
decision. 

The h)1Jothetical highway official 
would also have an affirmative duty to 
meet with the State Historic Preserva
tion Officer ("SHPO") to evaluate the 
scope of the protected area. The scope 
of the protected area would determine 
the protection afforded the land sur
rounding the hypothetical historic farm
house. The regulations define this area 

"the most important word in 

the criteria for listing . .. is 

'integrity. In 

as "that geographic area within which 
direct and indirect effects generated by 
the undertaking could reasonably be 
expected to occur and thus cause a 
change in the historical, architectural, 
archaeological, or culture qUalities pos
sessed by a National Register or eligible 
property. "20 

The official would then have the addi
tional burden of evaluating whether the 
proposed construction would have an 
"effect" on the property. 

The agency must then determine 
the effect of a proposed undertak
ing on any National Register or 
eligible property. An "effect" oc
curs ( 1) "whenever any condition 
of the undertaking causes or may 
cause any change, beneficial or ad
verse, in the quality of the histori
cal, architectural, archaeological, 
or cultural characteristics that 
qualitY the property to meet the 
criteria of the National Register," 

or (2) when an undertaking 
"changes the integrity of location, 
design, setting, materials, work-

-manship, feeling, or association of 
the property" that contributes to 
its historic significance. 36 CF.R 
§800.3 (a) and (b). An effect may 
be either direct or indirect. Indi
rect effects include "changes in 
the pattern ofland use, population 
density or growth rate that may 
affect on [sic] properties of his tor
ical, architectural, archaeological, or 
cultural significance. Id."21 

Thus, as a threshold matter, the official 
would have to make a determination 
with respect to any "effect" the highway 
construction would have on the prop
erty based on these criteria. 

Ifwe assume that such an effect exists, 
the official would then need to deter
mine whether it is adverse. 

Where an effect is found, the 
agency, in consultation with the 
SHPO, must then determine 
whether the effect would be ad
verse, applying the criteria of ad
verse effect, which include: 

( 1) Destruction or alteration of 
all or part of a property; 

(2) Isolation from or alteration 
of the property's surrounding envi
ronment;. 

(3) Introduction of visual, 
audible, or atmospheric elements 
that are out of character with the 
property or alter its setting .... 22 

The character of the effect would de
pend upon circumstances unique to the 
site and to the proposed construction. 

The next step in the process depends 
on whether the effect is determined to 
be "adverse" or not. 

If a determination of no adverse 
effect is made by both the agency 
and the SHPO, the agency must 
send adequate documentation of 
such determination to the Execu
tive Director of the Advisory 
Council. 36 CFR §800.4( c). 

If the agency or the Executive 
Director finds an adverse effect, 
the agency must ( 1 ) prepare a Pre
liminary Case Report requesting 
the comments of the Council, (2) 
notify the SHPO of this request, 
and (3) undertake the consulta
tion process set forth in Section 
800.6. 
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Until the Council issues its com
ments pursuant to section 800.6, 
the agency is precluded "from tak
ing or sanctioning any action or 
making any irreversible or irre
trievable commitment that could 
result in an adverse effect on a 
National Register or eligible prop
erty or that would foreclose the 
consideration of modifications of 
alternatives to the proposed under
taking that could avoid, mitigate, 
or minimize such adverse effects." 
36C.F.R §800.4 (d). 

Under the consultation process 
set forth iii section 800.6, the 
agency, SHPO, and the Executive 
Director of the Advisory Council 
are the consulting parties who 
must "consider feasible and pru
dent alternatives to the under
taking that could avoid, mitigate, 
or minimize adverse effects on a 
National Register or eligible prop
erty." [d. The consulting parties 
must execute a Memorandum of 
Agreement either specifying how 
the adverse effects will be avoided 
or mitigated, or acknowledging 
that they cannot be avoided or mit
igated and specifying any record
ing, salvage, or other measures to 
minimize the adverse effects that 
shall be taken before the undertak
ing proceeds. [d. The Memoran
dum is then reviewed by the 
Council. It constitutes the com
ments of the Council and satisfies 
the agency's responsibilities under 
section 106 ofthe NHPA, section 
2(b) of the Executive Order, and 
the Regulations 36 C.F.R § §800, et 
seq. 23 
One can see that the Act would 

require the hypothetical official to fol
low complex procedural requirements. 
The Act also places tremendous respon
sibility on the official to make the 
required determinations. This is con
sistent with the Congressional intent 
that properties "worthy of protection 
because of their historical, architec
tural, or cultural significance at the 
community, state or regional level" be 
protected by being "brought to light and 
that attention be focused on their signif
icance whenever proposals are made in, 
for instance . . . the public road 
program. "24 

Congress also intended that "a mean-
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ingful balance be struck between pres
ervation of these important elements of 
oUr heritage and new construction to 
meet the needs of our evergrowing 
communities .... "25 Perhaps for this 
reason "the Advisory Council's direc
tives impose only a procedural obliga
tion with no direct bearing" upon the 
agency's "substantive decision."26 The 
Department itself has made clear in its 
regulations that, having once complied 
with the procedural requirements, the 
agency could "adopt any course of action 
it may feel appropriate."27 In fact, the 
regulations continue by stating that 
"[w]hile the Advisory Council com
ments must be taken into account and 
integrated into the decision-making 
process, the program decision rests with 
the agency implementing the under
taking."28 

Clearly, under the Act, Congress has 
delegated substantial authority to the 

"Pailure to comply 

with the Act 

has led to 

injunctions . ... " 

executive branch to balance preserva
tion with current needs. Notwithstand
ing this broad administrative discretion, 
the judiciary may still playa role. Failure 
to comply with the Act has led to injunc
tions against construction and against 
disbursement of federal funds pending 
compliance.29 In addition, appellate 
courts have reversed lower courts and 
remanded cases for failure to order 
compliance with the requirements of 
the Act.30 

Assume that the hypothetical highway 
official complied with the requirements 
of the Act. If this official or the executive 
director of the Advisory Council finds an 
adverse effect, the agency must allow 
the Council an opportunity to. com
menPl The agency official, the State 
Historic Preservation Officer, and the 
executive director of the Council would 
then meet to explore alternatives.32 Any 
plan to mitigate the adverse effect would 
be clarified in a Memorandum of Agree
ment.n If no plan is reached, the Co un-

cil might meet and issue written com
ments to the agency.34 After the agency 
has made its final decision, the agency 
would submit a written report to the 
Council explaining its decision.35 

The hypothetical property may have 
an additional avenue of protection. The 
historical nature of the property may be 
considered as a factor in an Environ
mental Impact Statement. Preparation 
of such a statement might be required 
pursuant to the National Environmental 
Policy Act of 1969 (hereinafter "NEPA"). 36 
NEPA, however, is beyond the scope of 
the instant inquiry. 

Furthermore, the hypothetical prop
erty may be protected at the state level. 
Maryland has enacted enabling legisla
tion to allow municipal regulation of 
"the construction, alteration, recon
struction, moving and demolition" of 
historic structures as well as their 
"appurtenances and environmental set
tings."37 "Structures" in the enabling sta
tute explicitly refers to "natural land 
formations.and appurtenances and envi
ronmental settings."38 "Appurtenances" 
and "environmental settings," in turn, 
include "walkways and driveways . . . 
trees, landscaping, and rocks. "39 Thus, 
the statute explicitly contemplates the 
regulation of the land surrounding the 
house in the hypothetical. 

The hypothetical property may also 
be subject to the jurisdiction of an "his
toric district commission." The Mary
land Code provides for the creation of 
historic district commissions by coun
ties or municipalities. 40 The Code further 
provides that "when reviewing the plans 
for any such construction or change the 
commission shall give consideration to 
(inter alia) ( 1 ) the historic or architec
tural value and significance of the struc
ture and its relationship to the historic 
value of the surrounding area; [and] (2) 
the relationship of the exterior architec
tural features ofthe structure to the re
mainder of the structure and the sur
rounding area."41 On their face, these 
restrictions only apply to any person, 
individual, firm, or corporation. 42 

Accordingly, they do not appear to apply 
to public highway construction. Never
theless, the Court of Appeals of Mary
land has held that a county is subject to 
the jurisdiction of an historic area com
mission 43 Whether the state highway 
department would also be subject to the 
jurisdiction of an historic area commis-



sion does not appear to have been 
addressed by the Maryland courts. In any 
case, a commission would only have 
jurisdiction if a structural change were 
involved. 

Still, counties and municipalities in 
Maryland have enacted local level his
toric preservation legislation pursuant 
to Article 23 and Article 66 B of the 
Maryland Annotated Code. The consti
tutionality of such ordinances have been 
upheld by the Supreme Court.44 The 
Court of Appeals of Maryland has also 
recognized "that the preservation of 
architecturally or historically Significant 
areas is a valid exercise of the police 
power."4S 

Assume the hypothetical property is 
in Harford County. Harford County, a 
"charter county," has adopted historic 
preservation legislation pursuant to 
Article 25 A. The Harford County Code 
establishes" standards necessary to allow 
the preservation of historic structures 
and sites in the county. "46 The Code 
creates an "Historic Preservation Com
mission"47 and prescribes a procedure 
for designation of historic districts.48 

However, the level of protection pro
vided by the County to the hypothetical 
property remains unclear. 

To summarize, the federal govern
ment, the State of Maryland, and numer
ous counties and municipalities in Mary
land have explicitly stated their intent to 
preserve historic resources. NHPA 
creates the National Register of Historic 
Places, and it requires federal agency 
officials, including highway officials, to 
follow procedural safeguards with re
spect to the adverse effects of federally 
funded or licensed projects. 

A hypothetical highway official con
sidering federally funded road construc
tion would be under an affirmative 
burden to locate properties eligible for 
inclusion on the National Register. More
over, such an official would be required 
to consider whether the proposed con
struction would have any adverse effects 
on any historic properties, and would 
have to take steps to mitigate any such 
adverse effects. Effects on surrounding 
land must be considered if the land is in 
the area of potential environmental 
impact. The highway official would have 
to consider both direct and indirect 
effects on the historical, architectural, 
archeological, or cultural qualities of 
this impact area. The SHPO would also 

be involved, offering an expert perspective. 
Nevertheless, the extent of the pro

tection afforded the hypothetical prop
erty would appear to depend largely 
upon its particular circumstances. It 
would also depend largely upon the 
judgment of the highway official, and, to 
a lesser extent, upon that of the SHPo. 
Finally, the courts, particularly the fed
eral courts, constitute a check. This 
check helps to further the intent of 
Congress that the preservation of our 
nation's historic resources be balanced 
against the present needs of our com
munities. Hopefully, those engaging in 

ffThe Court of Appeals . .. 
has also recognized fthat 

the preservation of 
architecturally or historically 

significant areas is a valid 
exercise of the police power. ' " 

this balancing process possess the wis
dom to solve one of the problems result
ing from continuing population growth 
- the effect of development on historic _ 
resources. 
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vegetables, and whole grain products. Eat fewer 

high-fat foods. Maintain normal body weight. 
And live long and prosper. 

CALL THE AMERICAII CAIICEI SOCIETY 
AT 1·800·A(5·2345 FOI FREE 

IIUTIITIOIIIIIFORMATIOI. 

I AMERICAN 
YCANCER 
'SOCIE1Y~ 

STA~ T~EK e & I> 1989 PARAMOUNT PICTU~ES CO~PO~TION ALL ~IGHTS ~ESE~VED. 
THE AME~ICAN CANCE~ SOCIETY AUTHO~IZED USE~. 
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WONDERING WHAT TO DO WITH 

AT Computers 
Macintoshes 

Recent Maryland Reporters 
Lateral File Cabinets 

The U.B. Law Forum is looking for any of these 
tax deductible donations. Please contact the Forum at: 

University of Baltimore School of Law 
1420 North Charles Street 

Baltimore, Maryland 21201-5779 

r-·"""'~""""''''''''·'''''''''--'''''''''''''''''''''''''''''''~''~· 

~ REMEMBER US ~ 
~ please ~ 
~ IN YOUR WILL ~ 
~ What will a bequest to your ~ 
~ lung association mean? It's a ~ 
[ matter of life and breath to [ 
1 millions of Americans who 1 
l suffer from lung diseases. l 

~ Millions suffocate a little every ~ 
day from emphysema, chronic 

~ bronchitis, asthma. 34,000 ~ 
l children under age one die l 
~ each year from a 1 ung dis- ~ 
~ ease. There are others. ~ 
~ "I give and bequeath to the ~ 
~ American Lung Association ~ 
~ of Maryland the sum of ~ 
~ dollars to be used ~ 
[ for its general purposes." ~ 
l . . .11 . 
~ Please put It m your WI. ~ 

~ tAMERICAN ~ 
~ LUNG ~ 
~ ~ ASSOCIATION ~ 
~ of Maryland, Inc. ~ 
~ 1840 York Road, Timonium, MD 21093 ~ 

~ ~ 
~ ~ 
~.."....-~., ................................. ....,... ................ ...,....~.~ 

• • • 
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