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B. Judicial Innovation Through Economic Reasoning

Cost savings and risk reduction typically call for an economic approach
and thus Powers and Nelson are good examples of conventional uses of

further discussion of policy considerations underlying strict liability, see W. Prosser & W.
KEeETON, supra note 19, at 692-93. The doctrine, however, has the economic effect of higher
prices because manufacturers incur greater costs in meeting higher standards and providing
funds to satisfy any claims.

Although strict liability could be analyzed from an equitable perspective alone, the courts in
the three cases discussed here use the economic aspects of strict liability as an analytical starting
point. Actually the two later opinions both quote a passage from Turner characterizing
enterprise liability in this fashion. Enterprise liability is a policy of applying strict liability to all
costs, direct and indirect, associated with a good distributed by an enterprise. Pigou’s policy of
internalization of all costs is consistent with enterprise liability, both of which impliedly adopt
a policy of preserving initial ownership rights. See supra text accompanying notes 20-24; see also
supra note 118. The passage from Turner inappropriately cites Coase for support of the
economic justification of enterprise liability, which is ironic since Coase wrote his article with
the specific purpose of destroying the economic validity of the Pigouvian approach.

The courts begin their analysis by considering whether strict liability should be applied to
insure that consumer expectations with repect to used goods are met. Turner v. International
Harvester, 133 N.J. Super. 277, 336 A.2d 62 (1975), rather cursorily concludes that public
concerns for safety (but not quality or durability) mandate that “justifiable safety expectations”
be met, holding that used goods dealers are liable if their goods prove to be “unreasonably
dangerous.” See id. at 289, 336 A.2d at 69.

In Tillman v. Vance Equipment Co., 286 Or. 747, 596 P.2d 1299 (1979), the court agrees
with the Turner court but decides against the imposition of strict liability without regard to the
defendant’s ability to affect the risk. See id. at 753-54, 596 P.2d at 1302-03. Its decision is based
on what the court perceives would be the economic effect otherwise. The court reasons that
imposition of strict liability to assure safety when used goods dealers could not affect the risk
of accident would unduly restrict the flexibility of used goods businesses to make available a
variety of goods under a variety of terms. See id. at 755, 596 P.2d at 1303. The value to society
of such flexibility in used goods markets outweighs the merits of compensation for the victims
when the used goods dealer could not in any way affect the risk of harm. See id. at 756, 596
P.2d at 1303-04. In discerning that the imposition of strict liability might cost society the use
of an essential feature of used goods markets, the Tillman court uses economic analysis to
recognize all policy choices confronting it—the continuing flexibility of used goods markets as
well as compensation for victims.

The courts in these cases also use economic reasoning to discern issues of equity. In
Tauber-Arons Auctioneers Co. v. Superior Court, 101 Cal. App. 3d 268, 161 Cal. Rptr. 789
(1980), the court, using an economic anaylsis similar to Tillman, argues that imposing strict
liability on the used goods dealer who has no control over product safety works at irrational
cross purposes with the objectives of strict liability policy. The court concludes that when the
used goods dealer can not affect the level of safety and it could not pass the costs of strict
liability to the responsible manufacturer, imposing strict liability would work an injustice. See
id. at 283, 161 Cal.Rptr. at 798.

In a similar vein, the Turner court uses economic reasoning to ascertain the equity of
allowing the used goods dealer to escape liability if the good is sold with an “as is” disclaimer.
Sez 133 N.J. Super. at 292, 336 A.2d at 70-71. The Turner court applies economic analysis to
demonstrate that various factors would affect the parties’ relative bargaining position. That
analysis permits the court to find that the usual presumption, i.., that the parties to an
exchange are the ones best able to determine its value, may be inoperative. See 133 N.J. Super.
at 293-94, 336 A.2d at 71. The Turner court thereby concludes that when the parties are in an
unequal bargaining position to the disadvantage of the customer, it would be unfair to allow
an “as is” disclaimer to isolate the used goods dealer from damages for which he would
ordinarily be liable. See 133 N.J. Super. at 295, 336 A.2d at 72. By examining the possibility
of control by the used goods dealer and the factors affecting the bargaining outcomes, the
court is able to recognize issues of equity even when they are of a2 noneconomic dimension.
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economic reasoning by the courts.!¢4 In Webster v. City of Houston6> and
White Lake Improvement Association v. Whitehall,'%6 on the other hand, the
courts’ use of economic analysis is not traditional. One issue is particularly
noneconomic, and another issue, though containing an economic compo-
nent, is traditionally analyzed from a noneconomic perspective. In these
cases the courts’ applications of economic analysis are mecre innovative and
novel.

In Webster the Fifth Circuit Court of Appeals refused to uphold a jury
award of punitive damages against a city police department for tacitly
encouraging police officers to use excessive force.167 Webster, a teenager,
was shot and killed by the police after surrendering to them at the end of
a car chase. Officers placed a gun by Webster’s side to make it appear that
he was armed. This act was not an isolated incident but a general policy of
cover-up condoned by the Houston Police Department and widely prac-
ticed throughout the Houston Police force.168 The court interpreted the
Supreme Court’s decision in City of Newport v. Fact Concerts, Inc.'5? as
precluding punitive damage awards except in egregious circumstances not
present in the instant case.!70

Judge Goldberg, in a specially concurring opinion, disagreed with the
view that Newport permitted punitive damages in egregious circumstances,
arguing that if it did, the Webster case would surely qualify.}?! Judge
Goldberg criticizes the Supreme Court’s opinion in Newport as overly
broad.!?2 In his view, Newport rests on the premise that awarding punitive
damages against a municipality has no deterrent effect on governmental
misconduct. Judge Goldberg agrees that this rationale supported the
Newport ruling because the case involved only a single instance of miscon-
duct by individual high-level government officials (i.c., the mayor and the
city council). In such cases, punitive damages would not deter the munic-
ipality because the individuals engaged in the misconduct do not pay the
damages. That rationale, Judge Goldberg argues, does not work when the
misconduct involves a pervasive governmental policy supported by collec-
tive action over time.1” Damages can have a deterrent effect in that case
because the taxpayers will demand a change in governmental policy if the
cost of the damage payments becomes excessive. Only by weighing the
policy’s benefits (i.e., encouraging aggressive police action to reduce crime)
against its true costs (.., the killing of innocent people) will the govern-
ment “promote socially correct decisionmaking.”174 In the Webster situation,

164. The issues in Tillman, Tauber-Arons, and Turner—victim compersation, unequal bar-
gaining positions, satisfaction of expectations, continued existence of markets, as well as risk
reduction—also evoke traditional economic analysis.

165. 689 F.2d 1220 (5th Cir. 1982), affd on velh’g, 739 F.2d 993 (5th Cir. 1984).

166. 22 Mich. App. 262, 177 N.W.2d 473 (1970).

167. See 689 F.2d at 1223,

168, See id. at 122]1-23.

169. 453 U.S. 247 (1981).

170. See 689 F.2d at 1229,

171. See id. at 1231 (Goldberg, J., concurring).

172, See id. (Goldberg, J., concurring).

173, See id. at 1236 (Goldberg, J., concurring).

174. See id. at 1237 (Goldberg, J., concurring).
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not all instances of the harm caused by the policy are litigated because not
all instances of the cover-up are detected. Since compensating damages
punish the government only for harm for which it “got caught,” the
government is not forced to consider the true costs of its policies.!?? In this
situation, Judge Goldberg argues, punitive damages serve a deterrent
function because government pays for the undetected harm.!?6 Thus
punitive damages can serve to internalize the full costs of harmful acts
which, after all, is a proper function of damages.

Judge Goldberg’s use of economic analysis is innovative. Only recently
have economists turned their analytic skills to the issues of deterrence in
intentional wrongs.1”7 Judge Goldberg’s application of such reasoning
represents an excellent example of how developing economic thinking
about legal issues can readily reach the courts. The more traditional legal
approach to punitive damages rests largely on theories of retribution and
on vague notions of deterrence.!”® Judge Goldberg’s more refined (eco-
nomic) analysis on the internalization of costs permits a more rigorous and
more accurate assessment of the role that punitive damages can serve.

The innovative use of economic reasoning in White Lake Improvement
Association v. Whitehall'”® illustrates how a court may independently em-
brace economic reasoning as a tool of its own. The court brings Coase’s
transactions costs concept to bear on the doctrine of primary jurisdiction.
The court held that although a nonprofit conservation association has
standing to bring an action to abate a private nuisance, the association
nonetheless must use the remedy provided by the administrative agency
having primary jurisdiction over the claim.!8 In its discussion, the court
applies economic reasoning to the primary jurisdiction issue—one that has
not been explicitly addressed by economists, and one that appears to have
no economic aspects calling for the use of economiic reasoning.

The White Lake court concludes that the plaintiff must pursue its claim
administratively, but gives examples of situations in which the doctrine of
primary jurisdiction would not be appropriately invoked. The court states,
“[iln another case it might appear that immediate equitable intervention is
necessary, that an administrative proceeding would not give the plaintiff
the relief to which he is entitled.”!81 The footnote appended to this
sentence adds a transactions costs analysis:

Indeed, to the extent that allocation of clear water among
competing users is an economic problem, the optimal distribution

of this resource is discouraged by legal obstacles which distort the

175. See id. at 1238 (Goldberg, J., concurring). For further discussion of “true cost,” see A.
ASIMAKOPULOS, supra note 23.

176. See 689 F.2d at 1238 (Goldberg, J., concurring).

177. See generally Becker, Crime and Punishment: An Economic Approach, 76 J. PoL. Econ. 169
(1968); Polinsky & Shavell, The Optimal Tradeoff Between the Probability and Magnitude of Fines, 69
Awm. Econ. Rev. 880 (1979); Shavell, Criminal Law and the Optimal use of Nonmonetary Sanctions
as a Deterrent, 85 CoLuM. L. Rev. 1232 (1985); Stigler, The Optimum Enforcement of Laws, 78 J.
PoL. Econ. 526 (1970).

178. See W. Prosser & W. KEETON, supra note 19, at 11-12.

179. 22 Mich. App. 262, 177 N.W.2d 473 (1970).

180. See id. at 270, 177 N.W.2d at 476.

181. 1d. at 283-84, 177 N.W.2d at 483 (footnote omitted).
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bidding process between recreational and industrial users. We
recognize that refusal of a court to entertain a case by invoking the
concept of primary jurisdiction may raise the cost to the citizen of
challenging water pollution, and that adjustment of competing
public and private claims will be delayed or prevented altogether

if it becomes significantly less costly for industry to pollute waters

than for private citizens to restrain their pollution. For an analysis

of this problem of “transaction costs” see Coase, The Problem of

Social Cost, 3 Journal of Law and Economics 1 (1960).182
The court makes an accurate and finely tuned application of Coase’s
thinking on the effects of transactions costs, with regard to an issue that
Coase did not address.!8% The court extrapolates the true meaning behind
Coase’s arguments divorced from any particular value judgment,!®* and
utilizes it for an issue that, at least superficially, does not seem to have any
economic relevance.185

The White Lake analysis demonstrates how economic reasoning can be
useful for resolving legal problems that defy proper resolution by pure
legal analysis alone. While courts often note the hardships created by the
primary jurisdiction doctrine, they nevertheless feel compelled to apply
it.186 The footnote in White Lake provides a way of recognizing how
invocation of the primary jurisdiction doctrine actually can work to deprive
parties of relief to which they are entitled.18” By tying the economic analysis
to the requirement that deference to an agency’s primary jurisdiction is
necessary only if the party can receive an adequate remedy, the court
provides an economic basis for short-circuiting the primary jurisdiction
requirement. This marriage of law and economics creates a synergistic
effect, permitting the emergence of a more powerful tool for the resolution
of legal disputes.

In the cases discussed thus far, the courts have consciously used
economic analysis but did not discuss the implications of using it. In the
remaining cases the courts are more philosophical and analyze the useful-
ness and limitations of economic reasoning. Most courts explicitly recognize
that economic analysis does not compel value choices and that different
arguments can support a variety of competing policy choices.

Dobsoxn v. Camden'8® perhaps best exemplifies this approach. The court

182, Id, at 283-84 n.32, 177 N.W.2d at 483 n.32 (last citation omitted).

183, Although the Coase Theorem may appear to act primarily in support of large
corporations, see supra text accompanying notes 73-74, the court in White Lake uses the Coase
Theorem on behalf of private citizens in a suit against the large industrial interest.

134, Thus, from a neutral standpoint, the court uses the Coase Theorem to come to a value
Jjudgment imolicitly favoring fair and equal access to the courts.

135, Although White Lake appears to be a typical nuisance case, in fact the case is a
procedural decision on whether or not to require the exhaustion of all administrative remedies
before seeking judicial relief.

186, See McGee v. United States, 402 U.S. 479 (1979) (hardship is no excuse for not invoking
agency'’s primary jurisdiction); see also C. WriGHT, HANDBOOK OF THE Law OF FEDERAL COURTS
210-12 (3rd ed. 1976). For an understanding of the court's authority on primary jurisdiction
at that time, see White Lake, 22 Mich. App. at 280 n.27, 177 N.W.2d at 481 n.27.

187. See 22 Mich. App. at 283 n.32, 177 N.W.2d at 483 n.32.

188. 705 F.2d 759 (5th Cir. 1983).
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faced a choice between the “one-satisfaction” rule (the Texas rule concern-
ing joint tortfeasors when one settles before trial)!8? and the policy of
deterrence in civil rights cases. In Dobson a restaurant manager had the
plaintiff arrested because the manager suspected that the plaintiff might
attempt to avoid paying his bill. While in jail, plaintiff was severely beaten
by police. The restaurant settled with plaintiff out of court before trial. The
police officers went to trial and, in addition to the restaurant, one of the
officers was held liable. The jury awarded total damages for the collective
harm caused by all joint tortfeasors in an amount less than the amount
already collected by plaintiff from the restaurant alone. The police officer
claimed he was not obliged to pay his share because plaintiff then would be
overcompensated.!®® The court frames the issue as one of competing
principles: compensation and deterrence.'®! The majority concludes that
the deterrence principle should predominate over the “one-satisfaction”
rule.!%2 After making that policy decision, the majority then uses economic
analysis for two purposes. The first task, as in the Webster case,'?3 is to
demonstrate that the achievement of socially optimal deterrence requires
that the defendants pay the full costs of their misconduct. The second
purpose is to justify the court’s decision to ignore the distributional impact
(i.e., the overcompensation of the plaintiff) by asserting that socially optimal
deterrence requires that result. Thus the court notes: “A potential
tortfeasor’s action will probably not be shaped by considerations of whether
the injured party will be compensated nearly as much as they will be shaped
by considerations of whether the tortfeasor has to pay.”'* Based on that
reasoning, the majority concludes that the police officer must pay his share
of the damages.

Judge Higginbotham’s dissent in Dobson also uses economic reasoning,
but reaches a different conclusion. First, he argues that the police officer
need not actually pay the damages to promote deterrence.’®> The mere
threat alone, he says, would be sufficient deterrence and would not be
mitigated by a fortuitous settlement.!% Second, while objecting to the use of
economic analysis at all, Judge Higginbotham further asserts that the
majority’s application of it to support its deterrence rationale is flawed. In
his view, the police officer does not receive the benefits that society does
from more aggressive law enforcement, so forcing the police officer to
internalize the costsmay lead toaless than optimallevel of law enforcement.197

189. The essence of the rule is that once the victim has been fully compensated for his
injuries by one or more tortfeasors, the remaining tortfeasors owe him nothing, no matter how
great their fault, absent punitive damages. Id. at 763.

190. See id. at 768-69.

191. See id. at 764.

192, See id. at 766.

193. See supra text accompanying notes 167-78.

194.705 F.2d at 770.

195. See id. at 772-73 (Higginbotham, J., dissenting).

196. See id. (Higginbotham, J., dissenting). In fact, however, Justice Higginbotham’s analysis
is not quite complete. If the police officer knows that there is a positive probability—no matter
how small—of not having to pay for the full consequences of his actions, his decisions will not
take into account the full true costs of his behavior.

197. See id. at 774-75 (Higginbotham, ., dissenting). Of course, one has to question how
much society benefits when aggressive law enforcement entails assaulting captive detainees.
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The dialogue on economic reasoning between the majority and the
dissent highlights the fact that economic reasoning is not determinative of
value choices.!® The majority chooses deterrence of misconduct as a
primary goal, and utilizes economic reasoning to discover how to achieve
that end, i.e., it is necessary to make the defendant pay the full costs of the
harm produced.!?? The dissenter chooses instead to promote aggressive law
enforcement and also utilizes economic reasoning to determine how to
reach that goal, i.e., the threat of liability is sufficient deterrence and the
internalization of costs to the party not reaping the benefits is too
inhibiting.2% Thus, Dobson illustrates a situation in which there are two
competing policies, each supported by a different economic argument.20t

198, Sce supra text accompanying note 123.

199. See 703 F.2d at 770.

200, See id. at 774-75 (Higginbotham, J., dissenting).

201, Madison Consulting Group v. South Carolina, 752 F.2d 1193 (7th Cir. 1985),
represents the use of a single economic argument to show that the policy choice can go either
way. The majority concluded that Wisconsin could assert personal jurisdiction over a
nonresident corporation which had initiated a contract with plaintiff, the major portion of
which was to be performed in Wisconsin. See id. at 1195. In a separate opinion concurring in
the result, Judge Swygert argued that a prior Seventh Circuit decision, which the majority
upheld but distinguished away, should be overruled. Sze id. at 1208 (Swygert, J., concurring in
the result). The prior decision held that a contractual obligation that causes a plaintiff’s
substantial performance to occur in the forum state is not itself sufficient to give the forum
state persona! jurisdiction over an out-of-state defendant. Judge Swygert wants to overrule
that standard Addressing the usual concerns for fairness to the defendant in such cases, he
asserts, “it is difficult to see how a sophisticated merchant who enters interstate commerce by
contracting with an out-of-State merchant can be a victim of fundamental unfairness by virtue
of the [out-of-State] court’s decision to grant jurisdiction solely on the basis of that contract.”
See id. at 1209 (Swygert, J., concurring). Observing that the primary effect of such a rule would
force the defendant merchant to internalize the costs of possible litigation in a foreign state,
Judge Swygert also recognizes that this economic argument “cuts both ways.” See id. at n.7
(Swygert, J., concurring). He observes that the opposite rule would force the plaintiff instead
to internalize those costs. In fact, he notes, it would be equally burdenzome to force either the
defendant or the plaintiff to internalize those costs. “[Wlhile it is often stated that modern
economic developments make it easier . . . to defend suits in foreign States, these same
devclopments make it equally easy for the plaintiff to sue the defendant in defendant’s home
forum,” Id. (citations omitted). Judge Swygert concludes that it would be equally fair to place
the burden on either party. “Absent any transaction costs, it would be just zs fair . . . to force
the plaintiff, not the defendant, to internalize such costs.” Id. (citing Coase’s article for
support).

Jgdge Swygert goes on to argue that the doctrine defining the constitutional reach of
perconal jurisdiction requires that the court fecus primarily on the fairness to the defendant. See
id, ar 1210 n.7. But ¢f. World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286, 292 (1980)
(“Implicit in this emphasis on reasonableness is the understanding that the burden on the
defendant, while always a primary concern, will in an appropriate case be considered in light
of other relevant factors . . .”). Since it is not unfair to place the burden cn the defendant, Judge
Swygert concludes that doing so cannot be a violation of due process. Sre 752 F.2d at 1210 n.7.

Thus, Judge Swygert uses the economic argument relating to internalization of costs to assist
him in determining how to apply a legal doctrine on fundamental fairness. The legal doctrine
itself embodies; a policy choice, one which focuses on fairness to the defendant rather than the
plaintiff. The sconomic analysis guides implementation of that policy choice even though the
economic argument alone (without the policy choice) would support either conclusion.
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C. Policy Choices in Efficiency Clothing: The False Conflict

Sometimes economic efficiency seems to compete with other policy
considerations. The courts may appear to reject economic efficiency as a
policy choice. This appearance is deceiving. Economic analysis seeks to
discern the different economically efficient states that potentially can be
achieved. Once the policymaker selects a particular state, economic reason-
ing then can be used to determine how to reach that choice as efficiently as
possible.202 Economic efficiency is inextricably tied to economic analysis
and therefore a rejection of economic efficiency is in reality a rejection of
economic reasoning. However, since economic reasoning is merely an
analytical methodology for discovering choices and how best to achieve
them, it cannot be rejected as a moral choice. When the courts believe they
are rejecting a policy of economic efficiency, they are, in fact, rejecting a
particular social choice or value that either explicitly or implicitly underlies
that policy.

Excellent examples of this phenomenon include City of Flagstaff v.
Atchinson, Topeka, and Santa Fe Railway (Atchinson)?% and District of Columbia
v. Air Florida.2°* In both cases a municipality brought suit against a
tortfeasor to recoup the expenses for rescue and cleanup operations
following a catastrophic accident.2%> Both courts rejected the municipalities’
claims for damages on the ground that the legislature in each municipality
had determined that the costs of these accidents were to be borne by the
cities.206 The municipalities’ claims in effect attack economic or fiscal
legislation, and therefore the courts used low level rational basis scrutiny.207
Because the legislative decision to make the city bear the costs is a rational
one, each court concluded that even if it could be shown that the tortfeasor

202. The analysis in Dobson v. Camden, 705 F.2d 759 (5th Cir. 1983), discussed supra text
accompanying notes 188-201, illustrates this principle well.

203. 719 F.2d 322 (9th Cir. 1983).

204. 750 F.2d 1077 (D.C. Cir. 1984).

205. The Atchison case arose from the derailment of a train carrying liquid petroleum gas.
The accident required the city to evacuate its residents as far as a mile away. See 719 F.2d at
323. The Aér Florida case resulted from the crash of a passenger jet into the Potomac River near
the Washington D.C. area. See 750 F.2d at 1078. In Atchison, the damages amounted to nearly
$42,000 and in Air Floride the damages exceeded $750,000.

206. See Air Florida, 750 F.2d at 1080 (“It is critically important to recognize that the
government’s decision to provide tax-supported services is a legislative policy determina-
tion.”); Atchison, 719 F.2d at 324 (“If the government has chosen to bear the cost for reasons
of economic efficiency, or even as a subsidy to the citizens and their business, the decision
implicates fiscal policy; the legislature and its public deliberative processes, rather than the
court, is the appropriate forum to address such fiscal concerns.”). The Air Florida court
explicitly adopted the reasoning and rule of Atchison, see 750 F.2d at 1080; hence further
references will be made to the Atchison case only.

207. When the Atchison court concludes that the city’s allocation of the emergency cost is
“neither irrational nor unfair,” they seem to refer to the constitutional level of judicial scrutiny
to be applied when the issue is an economic one. See 719 F.2d at 323. See generally 2 R.
RoTunpa, J. Nowak & J. Younc, TREATISE ON CONSTITUTIONAL Law: SUBSTANCE AND PROCEDURE
§ 18.3, at 330 (1986) (rational basis test used to review laws or regulations challenged under
due process or equal protection guarantees unless “fundamental constitutional right, suspect
classification or the characteristics of alienage, sex or legitimacy” involved).
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and not the city was the “more efficient cost avoider,” the burden could not
be shifted to the tortfeasor.208

On the surface each court appears to reject economic efficiency in
favor of rationality scrutiny. Indeed, it appears that each court rejects
economic efficiency because it conflicts with a principle of law. But a closer
examination of these opinions reveals that a more subtle choice being
made, or.e that involves a selection from competing values rather than
different methods of analysis.

The Atchinson court says that even if it possessed the necessary
information to assign liability to the more efficient cost avoider, and if that
assignment differed from the legislature’s choice, the court would not shift
the burden to that more efficient cost avoider.29 Implicit in the court’s
statement regarding “information to determine the most efficient cost-
avoider” lurks the notion of an objective measure that can assess the utility
to society of burdening one party as opposed to the other. There are
different effects, however, from placing the cleanup burden on one party
or the other. For example, if the municipality pays for cleanup, it can
spread the risk of cost by taxation of its citizens. On the other hand, if the
comrmon carrier bears the responsibility, the effect is to motivate accident
deterrence and risk spreading through higher fees for customer services.
There is no objective measure by which to compare these effects. Valuing
one effect over the other is a value choice, one which is necessarily
subjective.

Presumably, the courts’ discussion of the information that would
determine the most efficient cost avoider contemplates using market prices
to do so. Therefore, the court must believe that the market prices provide
an objective valuation of the effects of choices. Using market prices as a
means of making the comparison, however, is not objective. The choice of
market prices is itself a value decision to use society’s current expression in
the marketplace.2!® Thus, when a court refuses to change the burden
because to do so differs from the legislature’s choice, the court believes it is
potentially rejecting the economically efficient choice, when in fact it is not.
The court is actually rejecting the value choice implicit in the market’s
comparison of the two effects and does so in deference to the legislature’s
evaluation of the competing liability assignments. The legislature may have
decided, for example, to place more value on the benefits of subsidization
of business in the city in order to stimulate the city’s economic growth.2!1 In
deferring to the legislature’s evaluation the court implicitly complies with
the operative rule of law requiring the judiciary to leave rational legislative
decisions undisturbed.2!2

208. See 719 F.2d at 323-24.

209, See id.

210, See supra text accompanying notes 117-18.

211. Cf. 719 F.2d at 324.

212. Like the courts in Atchinson and Air Florida, the court in Ira S. Bushey & Sons v. United
States, 398 F.2d 167 (2d Cir. 1968), appears to reject economic efficiency in favor of a rule of
law. In Bushey, a dry dock owner sued the government (as shipowner) for recovery of damages
done to the cry dock by a government employee. While the Coast Guard ship was in dry dock,
employees slept on board, One evening, an employee returned to the ship inebriated and
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opened the dry dock valves, causing the ship to list to the side and do substantial damage to
the dry dock. See id. at 168. The court addresses whether liability should be assigned on the
basis of who is the least expensive accident avoider or on the more traditional grounds of
respondeat superior. See id. at 170-71. The court notes that the dry dock owner was probably
the least expensive accident avoider, see id. at 170 n.7, but decides to assign liability to the
government because its employee’s behavior was reasonably foreseeable within the meaning of
the doctrine of respondeat superior, sez #d. at 171-72. Thus, the court appears to reject
economic efficiency in favor of an operative rule of law. Again, this is not true. The court
merely chooses one policy value over another. In this case it favors the fairness values inherent
in respondeat superior over the values served by reducing the risk of accidents. This is not so
bald a choice since respondeat superior contains its own aspects of risk reduction. It creates an
incentive for the employer to scrutinize prospective employees for propensities toward safe
and responsible behavior. The Bushey court, however, questions the efficacy of such incentives.
See id. at 170.

Though this choice appears to contradict what economic efficiency would dictate (.e.,
assigning liability to reduce accidents most efficiently), that is a misperception. Economic
efficiency analysis does not select accident reduction over respondeat superior principles;
economic efficiency analysis merely indicates which party to hold liable if society wants a policy
of accident reduction. The absence of efficiency considerations with respect to the respondeat
superior doctrine does not imply that economic efficiency analysis rejects the doctrine.
Respondeat superior is a valid policy alternative to accident reduction. It does not lose validity
simply because it does not call for economic reasoning. Thus, the court erroneously infers that
its choice of respondeat superior rejects economic efficiency analysis. The choice does not
reject economic efficiency, it rejects the policy of accident reduction.

In Bushey, Air Florida, and Atchinson, the courts appear to reject economic efficiency when it
is in competition with other policies or legal rules. In Carpenter v. Double R Cattle Co., 105
Idaho 320, 669 P.2d 643 (Ct. App. 1983), rev’d, 108 Idaho 602, 701 P.2d 222 (1985), the court
seems to do the opposite, that is, it appears to reject an alternative legal principle iz favor of
economic efficiency when the two are in direct conflict. Double R involved homeowners who
brought suit for damages and injunctive relief against a feedlot alleging that the feedlot's
expansion had created a nuisance. See 105 Idaho at 321-22, 669 P.2d at 644-45. The Idaho
Court of Appeals questioned whether to adopt § 826 of the Restatement (Second) of Torts, which
provides that injunctive relief can be granted.only if the gravity of the harm outweighs the
utility of the actor’s conduct. Se¢ REsTATEMENT (SECOND) OF TorTs § 826(a) (1977). However, if
the harm is serious but does not outweigh the utility, then the plaintiff is limited to receiving
compensatory damages unless the award of such damages itself would cause the defendant
business to fail. In that situation, the damages will be for less than full compensation. See id.
§ 826(b). The court notes that the Restatement’s guidelines arguably effect a form of private
eminent domain in certain situtations. See 105 Idaho at 331, 669 P.2d at 654. The Restatement’s
injunctive and damages remedies accommodate the objective of economic efficiency by
allowing an enterprise to continue to operate if its value to society exceeds its harm. See id. at
334, 669 P.2d at 656-57. But the Restatement also promotes distributive justice by allowing
compensation to the individuals harmed by such activities. These goals, however, conflict
when full compensation to harmed individuals would terminate a business whose productivity
value exceeds the value of the harm. In that case, the Restatement permits the firm to stay in
business without having to pay full compensation. See id., 669 P.2d at 657. In spite of this
distributional inequity, the court adopts the Restatement view. It thus appears that the court
chooses economic efficiency over distributional justice. In reality, the court implicitly decides
to adopt the value choices underlying the Restatement’s provisions on injunctive and damage
remedies. The value choice implicit in the Restatement is the notion that when an enterprise’s
utility to society (the assessment of which, in itself, is a value choice made by decisionmakers)
exceeds the harm (again, the measure of which is determined by a value choice), there will be
a redistribution in the form of denying injunctive or full damage relief.

Some might view this decision as a choice of economic efficiency because it appears to be the
result of a straightforward cost benefit analysis, but it is not. The court has to evaluate the
effects of its decision on each of the disputing parties. In determining the weight to be given
these effects, the court must make a comparative evaluation which of necessity incorporates
subjective factors. On the surface, the court, by adopting the Restatement view, apparently
adopts a policy similar to Coase and Posner. The decision not to award full compensation
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D. The Fallacy and Pitfalls of “Economic Determinism”

The final two cases illustrate the importance of clearly articulating the
distinction between social policies and economic efficiency analysis. Be-
cause economic efficiency cannot operate without a value choice, every
economic efficiency argument implicitly or explicitly embodies a value
choice determined by the individual making the argument.?!® The failure
to make the choice explicit merely means that a disguised value choice is
made in the name of economic efficiency, one that may not be consistent
with current societal goals. Calling the value decision “econiomic efficiency”
creates false or misleading choices that might not be made if the policy
decision proffered were explicit. In other words, it thwarts meaningful
comparison between competing policies. A decisionmaker might give up an
important societal goal, believing that economic efficiency requires it; that
decisionmaker might not do so if the true value choice underlying the
economic efficiency argument were understood. On the other hand, a
decisionmaker seeking to disguise a value choice that might otherwise be
unpalatable may accomplish that goal simply by couching it as a purely
economic efficiency argument. Both decisionmakers commit the fallacy of
economic determinism; that is, they proceed as if economic arguments were
a neutral policy value.

Judge Posner’s writings exemplify this confusion between economic
efficiency analysis and policy choices. Both in United States Fidelity &
Guaranty Co. v. Plovidba,?'* which he appears to decide on purely economic
efficiency grounds, and in his commentary2!% on the opinion in Union Oil v.
Oppen,216 which he criticizes for bad economic reasoning, Judge Posner

when a productive firm may be put out of business certainly seems analogous to Coase’s
railroad scenario, which permits the railroad to cast sparks onto adjacent landowners’ property
without paying compensation for the damage. See supra note 51 and text zccompanying notes
46-51. However, the Double R court’s approach differs because the decisionmaker is not
confined to the use of market prices to assess relative harms and benefits. The court notes that
factors such as “personal health and safety” as well as “fundamental freedom of action within
the boundaries of . . . [one’s] own property” play an integral role in measuring the gravity of
the harm for purposes of the § 826 balancing test and that these factors ordinarily would favor
the granting of injunctive relief. See 105 Idaho at 331-32, 669 P.2d at 654. The court further
sugggests that for those few cases in which injunctive relief under the Restatement would not
lie—notwithstanding the invasion of health, safety, and fundamental freedom—injunctve
relief still might be available. The court states that its adoption of the Restatement's test for
nuisance “stops short of being absolute.” Sze id. at 332, 669 P.2d at 654-55. This tilt toward
concern for distributive justice reflects Coase’s caveat that broader sozial dimensions should
enter the solution of economic problems. See supra note 120 and accompanying text. However,
the Double R court looks beyond Coase’s generalities and articulates specific factors relevant to
achieving those goals and how they will affect the outcomes of such disputes.

The Idaho Supreme Court rejects the lower court’s application of the Restatement, substi-
tuting a Coasian-styled argument which immunizes a nuisance source from lability if the
utility of the source’s conduct is in “the interests of the community.” See 108 Idaho 602,
607-08, 701 P.2d 222, 227-28. One dissenting justice particularly emphasizes the need to
spread the costs of nuisance by internalizing them in the price of the source’s product. See id.
at 610, 701 P.2d at 230 (Bistline, J., dissenting).

213. See supra note 122 and accompanying text.

214. 683 F.2d 1022 (7th Cir. 1982).

215, Posner, Some Uses and Abuses of Economics in Law, 46 U. C1. L. Rev. 281, 297-301 (1979).

216. 501 F.2d 558 (9th Cir. 1974).
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reveals that he himself is subject to making value choices, albeit subtle ones,
in the name of economic efficiency.

In Plovidba a longshoreman fell to his death aboard ship after he
entered a darkened hold in which a hatch was open.217 Although his crew
was working in the adjacent hold, the longshoreman had no authority to be
in the darkened one.2!8 The complaint alleged that the shipowner negli-
gently failed to erect barriers or post warnings of danger across the open
entryway separating the two holds.21°

Judge Posner applied the Learned Hand negligence formula?2? to
decide Plovidba. This formula weighs the cost (labeled B) to the defendant
of taking measures to avoid the accident against the “expected harm.” The
“expected harm” is defined as the actual harm that might occur (L)
multiplied by the probability (P) that it will occur, given the failure to take
precautionary measures.?2! If the cost of the precautionary measures is less
than the expected harm, then the failure to take those measures constitutes
negligence.222 Algebraically, this is written as: failure to take precautionary
measures is negligence when B < P * L (where “<” means “less than” and
“*” means “multiplied by”).

In Plovidba, L is high (L equals the loss of life) and B is low (the cost to
the shipowner of posting warning signs or barriers in entryways to
darkened holds). Judge Posner must find P (the probability of future harm)
very small if he wishes to avoid assigning liability to the shipowner.223 In his
probability analysis, Posner makes three behavioral assumptions. First, the
decedent returned to the darkened hold to steal. Second, this behavior in
longshoremen is aberrant.22¢ Third, Posner assumes (without stating) that
longshoremen and shipowners are in equal bargaining positions. This
assumption is essential for his market analysis that concludes that the
shipowner’s decision not to undertake any precautions was proof in itself
that the decision was not negligent.22> Although some evidence supported

217. Each hold has several vertical levels, each of which is separated from the level above by
a hatch. When the hatch is closed it becomes the floor the longshoremen walk upon while
loading cargo onto that level. When the hatch is open, the level below is accessible for loading.
In Plovidba, when the hold was completely loaded, the shipowner left the hold dark and all but
the top hatch open. The decedent entered the hold and fell to his death through the open
hatches. See 683 F.2d at 1023.

218. See id. at 1028.

219. See id. at 1024.

220. See United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947), in which Judge
Learned Hand first articulated his famous economic balancing test.

221. Since the probability of an accident occurring is always less than 1, the value of the
“expected harm,” that is, the value of the harm multiplied by its probability, is always less than
the value of the harm if it actually occurred. The degree to which the expected harm is less
than the actual harm depends on the probability of the accident occurring. The smaller the
probability is (or is perceived to be), the smaller the calculation of the expected harm is relative
to the actual harm when it is applied in the Learned Hand formula.

222. See 159 F.2d at 173.

223. See 683 F.2d at 1027-28.

224. See id. at 1028.

225. Judge Posner argues that when the shipowner makes a decision whether to undertake
the burdens of avoiding a specific risk of harm to longshoremen, the shipowner is faced with
two choices. He must either take action to avoid the risk of harm or, in response to market
forces, compensate the longshoremen for the increased risk of expected harm that results
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the assumption that the longshoreman was stealing,??¢ little evidence
supported the belief that the probability of theft was so small as to be
negligible.22?” No evidence supported the validity of Posner’s implicit
assumpticn of equal bargaining power between the longshoremen and the
shipowner.228

Presumably, Judge Posner chose the Learned Hand formula to
achieve tk.e appearance of neutral economic reasoning. The formula is a
paradigm of cost-benefit analysis, a type of economic reasoning frequently
applied to policy questions.?2? In Judge Posner’s discussion of efforts by
other courts to grapple with negligence standards, he implies that their
analyses are mired in confusion.23? Judge Posner offers the Learned Hand
formula as “a valuable aid to clear thinking about the factors that are
relevant to a judgment of negligence and about the relationship among
those factors.”?3!

In fact, the cost-benefit approach in general and the Learned Hand
formula in particular are not the dispassionate inquiry into the “relevant
factors” that Judge Posner suggests. In applying the forraula he had to
make a number of assumptions that are in fact value choices.232 In addition,
the choice of the formula implies a value choice since the Learned Hand
formula is only one available means for assessing negligence in order to
determine accident liability. The courts use a variety of approaches to
determine third party negligence: the foreseeable harm analysis,?*? a policy
of accident minimization,??* and assignment of liability to the least-cost
accident avoider.23%

The least-cost accident avoider approach seeks to avoid accidents at

from not doing so. If the costs of avoiding the harm are greater than the cost of the increased
compensation, the shipowner will prefer to pay the increased wages. If the costs of avoiding
the harm are less, then the shipowner will choose instead to undertake the precautionary
measures. Judge Posner argues that since the shipowner in Plovidba chose not to undertake the
precautions, the costs of doing so must have exceeded the cost of the increased wages and
therefore the expected harm. Since the cost of the precautionary measures (B) exceeded the
expected harm (P¥L), Judge Posner concludes that under the Learned Hand formula the
shipowner is 1ot to be found negligent. See id. at 1029. But see infra note 228 and accompanying
text (describing problems underlying Posner’s analysis).

226. See 1d. at 1028.

227. Judge Posner asserts that the probability that a longshoreman would steal is so
infinitesimally small that it need not be taken into consideration by the shipowner. However,
the Author's casual survey of colleagues returning from Europe whose shipped automobiles
invariably arrive with their radios missing suggests that Judge Posner’s assessment of the
probability of the occurrence of certain characteristics is unrealistic. Cf. Ira S. Bushey & Sons,
Inc. v. United States, 398 F.2d 167, 171 (2d Cir. 1968) (discussing employer’s need to consider
characteristics of scamen and risks of injury inherent in working environment).

228, Judge Posner’s argument presupposes that the longshoreman and the shipowner hold
roughly equal bargaining positions; that is, it presupposes that the longshoreman can
cffectively nejotiate for higher wages to compensate for the increased harm. This is a highly
suspect assumption for which Judge Posner provides no evidentiary support.

229, See generally C. Goetz, Casts AND MATERIALS ON Law anp Economics 292-374 (1983).

230. See 683 F.2d at 1025.

281, Sece id. at 1026.

232, See sufra notes 224-28 and accompanying text.

233. See Ira S. Bushey & Sons v. United States, 398 F.2d 167, 171-72 (2d Cir. 1968).

234, See Nelson v. United States, 639 F.2d 469, 475, 478 (9th Cir. 1980).

235, Sce Buihey, 398 F.2d at 170-71.
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the least cost to society by combining a policy of accident minimization with
cost-benefit analysis.236 It assigns liability to the party who can more
cheaply avoid the accident. The approach represents an effort to sustain
incentives to keep accidents down.23? If Judge Posner had chosen the
economic approach of least-cost accident avoidance, the choice likely would
have altered the outcome of Plovidba. Since the shipowner’s cost of erecting
barriers to prevent entry (such as locked doors) is trivial compared with the
cost to the stevedore of providing equal assurance (for example, through
increased security staff) that no longshoremen will wander into unseen
dangers, the shipowner would be found liable.?*® Thus Judge Posner’s
economic approach to negligence is not unique; other equally economically
efficient approaches to determining negligence exist. The approaches
differ not in the degree of economic efficiency but, as demonstrated in the
Plovidba case, in the identity of the party who bears the costs of the risk of
harm (the shipowner or the longshoreman).

Clearly, Judge Posner’s use of the Learned Hand formula does not
lead to an economically determinative judgment. To the contrary, it can be
seen once more how efficiency analysis can support opposite conclusions;
the value choice made initially determines what conclusion will be reached.
In determining the test for negligence, any legal standard incorporating
economic efficiency also must embody the value choice of who is to bear the
risk of harm.23® The value choices implicit in the economic argument must
be unmasked if the courts are to make informed choices.

Posner’s criticism24° of Union Oil Co. v. Oppen?*! forcefully drives home
the dangers stemming from the fallacy of economic determinism, and the
importance of distinguishing between value choices and economic reason-
ing. Posner frames his criticism as an objective evaluation of the powers of

236. See G. CALABRESI, supra note 159, at 35-129.

237. See Latin, Problem-Solving Behavior and Theories of Tort Ligbility, 73 Caur. L. Rev. 677,
688-93 (1985); Shavell, Strict Liability Versus Negligence, 9 J. LecaL Stub. 1, 2-3, 7-8 (1980).

238. This is not to say that the least-cost accident avoider approach would lead to a different
efficient outcome. Both under the least-cost accident avoider doctrine and the Learned Hand
formula, the shipowner would still face the same economic decision, to wit, whether to
undertake the burden of avoiding the accident or to pay for the expected harm (either through
higher wages or through liability in the event of an accident). If the cost of the burden exceeds
the expected harm, the shipowner will choose not to undertake the burden under either
policy. If the Learned Hand formula applies, the shipowner will choose not to undertake the
burden because he will be found not negligent and therefore not liable. Under the least-cost
accident avoider theory, the shipowner will s#ill not undertake the burden because even though
he is still liable for the harm, the expected costs for such liability is less than the costs of the
burden. Thus, under either policy, the shipowner will make the same economic efficiency
decision with respect to avoiding the harm. The only difference between the two policies is
whether, if the accident occurs, the shipowner pays for the harm.

239. For example, the value embodied in the Learned Hand formula (as applied in Plavuiba)
incorporates the decision to hold the shipowner free of Lability if an economically efficient
choice is made concerning the level of risk to which the shipowner exposes the plaintiff. See
Plovidba, 683 F.2d at 1026. On the other hand, the least-cost aceident avoider approach, which
seeks to maintain incentives to further reduce the risk of accidents, assigns liability to the
shipowner even if it chooses to expose plaintiff to an economically efficient level of risk. See
supra note 238.

240. Posner, supra note 215, at 297-301.

241. 501 F.2d 558 (9th Cir. 1974).
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economic reasoning of the opinion’s author, Judge Sneed. In fact, close
examination uncovers the value conflict that forms the core of the disagree-
ment between Posner’s and Sneed’s approaches.

In Union Oil a spill by the oil company destroyed much aquatic life off
the Santz Barbara coast and thereby seriously reduced the expected future
income of commercial fishermen. Plaintiffs sought recovery for the loss of
a prospective economic advantage.?*> The defendants argued that this
form of recovery would subject them to unforeseeable claims based on
remote and speculative injuries.243 The court imposed liability based on
principles of admiralty law2# (fishermen are special seamen and have the
right to recover future economic losses) and on the ground of foreseeability
of the risk of pollution to the environment.245

Although the court rests its decision on legal principles, Judge Sneed
turns to economic analysis to buttress the panel’s decision. He cites both
Calabresi and Coase to support his argument that tort liability should be
assigned so as to achieve, as closely as possible, the optimal allocation of
resources. Judge Sneed characterizes this optimum as the one achieved by
“a perfect market system.” That economic approach “requires the court to
fix the identity of the party who can avoid the costs most cheaply. Once
fixed, this determination then controls liability.”246

Judge Sneed apparently believes that a single economically efficient
allocatior: of resources exists, and that the least-cost accident avoider
approach brings society closest to that allocation. His opinion serves to
indicate how strong the impression is among jurists that only one optimal
allocation of resources exists and that it is economically determinative. But,
as previously discussed, more than one economically efficient choice exists,
each embodying different value choices.?4” Judge Sneed’s choice of the
least-cost accident avoider approach emphasizes the value of minimizing
the probebility of accidents. An alternative choice might have been a policy
that encourages oil exploration and development. In that case, an econom-
ically efficient policy permits plaintiffs to recover only if they could
demonstrate that defendant did not take prudent care, an analysis remi-
niscent cf the Learned Hand approach?4® or the Coase-Posner total
product rule.?#? This is not to suggest that Judge Sneed’s approach is more
or less preferable. Rather, the observation serves as a reminder that
different value choices exist, that Judge Sneed made one, and in fact had to
make one before he could apply economic efficiency analysis to implement
it.

Recognition that different policies often call for different economic
reasoning and remedies provides for a better understanding of Judge (then

242, See id. at 563.

243, See id.; see also W. Prosser & W. KeTON, supra note 19, at 1008 (discussing general
principle that denies damages for loss of prospective economic advantage).

244, See 501 F.2d at 567.

245, See id. at 568-69.

246, See id. at 569.

247, See supra note 238 and accompanying text.

248. See supra notes 220-21 and accompanying text.

249, See supra text accompanying notes 37-57.
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Professor) Posner’s somewhat acerbic commentary on Union Oil in a law
review article.250 While Posner’s analysis of Judge Sneed’s opinion is
couched as criticism of Judge Sneed’s economic reasoning powers,25! what
Posner really disagrees with are Judge Sneed’s value choices.?’2 For
example, Judge Sneed does not want to assign liability to “such groups as
consumers of staple groceries” who are not involved with either oil or fish
production.25? Posner finds the concern confusing and the justification
obscure. Posner notes that “there is no tort mechanism by which the
manufacturers, sellers, or consumers of staple groceries could be made to
bear the costs of the Santa Barbara oil spill.”25¢ Posner confesses that he
does not understand how imposing liability on defendants will still impose
some costs on these groups.253

Judge Sneed obviously recognizes that the Union Oil situation really
involves three groups: the plaintiffs, the defendants, and the rest of society
that may draw pleasure from the Santa Barbara coast. The court wishes to
avoid “assigning liability” to the third group, because the members of that
group cannot assist in avoiding the accident but nonetheless will bear some
of the accident’s costs.256 Posner fails to see that not assigning liability to one
party effectively assigns liability to the others. If the defendants escape full
liability, then by default the rest of society bears the costs of the accident.
This holds true whether plaintiffs and the rest of society explicitly bear the
costs by paying higher taxes to repair the damage,?5” or whether they bear
the costs implicitly through the loss of the use of the Santa Barbara Channel
and beaches. Judge Sneed correctly perceives that the outcome of Union Oil
does not prevent the rest of society from bearing part of the loss, because
the action involves only the compensation of fishermen for forgone
profits.25®¢ Whatever pleasure third parties have lost, such as pleasant
beaches and clean swimming areas, goes uncompensated. Thus, Judge
Sneed expresses the court’s value choice: the minimization of costs that-the
rest of society will have to bear.

Posner also objects, on the grounds of unsound economic reason-
ing,2%° to the court’s justification that “the loss should be allocated to that
party who can best correct any error in allocation . . . by acquiring the
activity to which the party has been made liable.”26° His objection is
particularly interesting because the court’s statement represents reasoning
which is in fact quite sound but that advocates a policy prescription in direct

250. See Posner, supra note 215, at 297-301.

251. See id. at 297.

252. Notably, Judge Posner states that he concurs with Judge Sneed’s result even though not
with Judge Sneed’s analysis. See #d. at 300. As will become apparent, Posner’s statement does
not diminish my critique here.

253. See Union Oil, 501 F.2d at 569-70.

254. See Posner, supra note 215, at 299.

255, See id. at 299-300.

256. See 501 F.2d at 570.

257. Not unlike the choice to have municipal taxpayers bear the cost for rescue and clean-up
of catastrophic accidents. See supra text accompanying notes 206-12.

258. See 501 F.2d at 570.

259. See Posner, supra note 215, at 300.

260. See 501 F.2d. at 570.
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opposition to Posner’s own (.e., his version of the total product rule).26!
Recall the discussion of Coase’s railroad allegory which addressed the
economic efficiency issues of the railroad buying the farmer’s land. The
economically efficient outcome dictates that the harming party compensate
the harmed party for the losses incurred. Efficiency, however, also requires
that losses be minimized. In the railroad example, minimizing the losses
means thzt the farmers do not employ society’s resources to produce crops
that would be destroyed anyway. Optimally the farmers should not plant
crops and the railroad should have to compensate the farmers only for their
forgone profits. The present value of the forgone profits over time
determines the value of the land. Thus, purchasing the land from the
farmer is the economic equivalent of the railroad compensating the farmer
for forgone profits in every time period.252

Clearly, purchasing the land falls into the category of “buying out” the
other party. At least in a commercial context, the party who earns the
greatest profit from a resource is the one who will find it more useful. Being
the more profitable user, the party also is more capable of buying the right.
The question is whether this justifies assigning the liability (and not the
right) to the party more capable of buying it anyway. Once the problem is
distilled irt this fashion, it is easy to recognize that Posner already expressed
his opinion on this issue. He believes that the right (and not the liability)
should be assigned to the party who would have purchased the right
anyway.263 His justification is that this ensures that the party who will use
the right more efficiently will have it.26¢ Relying on Calabresi,?5 Judge
Sneed chooses an opposite rule, that is, to assign the liability (and not the
right) to the party who would have purchased the right.266 This choice is
equally valid from an economic standpoint because (in the presence of
transactions costs) that party is just as likely to ultimately use the right as
efficiently (through purchase) as it will when assigned the right.267 The
choice between the two is one of wealth distribution and equity, not
economic efficiency.26% The ultimate question in this case is who will own
and control the value of the environment, not how to use it efficiently.
Posner’s policy prescription would dictate that the oil companies own and
control the environment. Judge Sneed’s court clearly supports different
distributional values: “[Tlhe public’s deep disapproval of injuries to the
environment and the strong policy of preventing such injuries, all point to
the existence of a required duty.”2¢° Though Posner may have problems
understanding the economic reasoning of the Union Oil court, his critique
stems ultimately from his basic disagreement with economic reasoning
processes that proceed from value premises that are different from his own.

261. See supra text accompanying notes 52-58.

262, See supra text accompanying notes 78-81.

263, R. PCSNER, supra note 10, at 45.

264. See supra note 57 and accompanying text. The merits of this position have been
discussed in the previous section. See supra text accompanying notes 58-102.

265. G. CALABRESI, supra note 159, at 69-73.

266. See 501 F.2d at 570.

267, See supra notes 61, 83 and accompanying text.

268. See 501 F.2d at 569.

269, See id.
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CONGLUSION

This Article contains an examination of the role that economic analysis
can play in assisting the judicial process. Economic analysis is a reasoning
tool that can assist in, but is separate from, the process of making value
choices. Not only can economic reasoning reveal policy choices, both of an
economic and noneconomic dimension, but it also can help advance
selected policy goals more effectively. Thus, economic analysis does not,
and indeed cannot, dictate policy choices.

As a springboard to demonstrate the truth of these assertions, this
Article scrutinizes a policy recommendation that has gained widespread
attention both in the scholarly and judicial arenas. This approach, referred
to here as the Coase-Posner total product rule, claims to select resolutions
to disputes that are economically dictated. This Article analyzes the
Coase-Posner total product rule in two contexts. On one level, a careful
economic analysis shows that the policy does not in fact promote economic
efficiency as its proponents maintain. In addition, a functional analysis of
the total product rule indicates that the rule masks a value system rather
than providing the unbiased approach to dispute resolution that its authors
claim. A legal-economic analysis of cases citing Coase demonstrates that
most courts intuitively use economic reasoning properly: to discern and
effectuate policy choices. This exposition affirms for the legal community
that economic analysis can be a useful tool—one that need not be steeped
in any particular value system that the potential user does not share.



