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enemy in that region besides others. More broadly, Congress has
dictated to him regardless of whether this particular incursion fits
with his overall strategy for the war. Especially, Congress has forced
his hand irrespective of whether it fits the overall war strategy to be
going deeper into the war by an incursion that expands the war,
rather than stabilizing or drawing down.'”

2. Other Analysis

Nor does the congressional action in ordering a cross-border
operation correspond to one of the established “Declare War”
categories of Congress authorizing, but not controlling, the use of
force.”® When Congress declares or authorizes war, Congress
creates the legal authority for the war to proceed, but leaves to the
Commander in Chief, within limitations, the decision of the strategy
for the war.”®' To put it differently, Congress could merely provide
discretionary appropriations and a discretionary authorization,
without directing a cross-border incursion. Congress could let the
Commander in Chief decide whether the incursion fits the overall
strategy for the war. Each branch would have its separate role.

On the other hand, a mandated stepping-up of the war to go
after border sanctuaries differs greatly from Congress declaring or
authorizing war pursuant to the “Declare War” clause.’” For
Congress to order an operation such as an incursion, in the midst of
a previously authorized war, intrudes deep into the Commander in
Chief’s command role. To be sure, some in-between or hybrid
examples would challenge this neat dichotomy between what
Congress can and cannot do in terms of indicating to the President

199. Congress might well make the argument that it chooses to go after
sanctuaries in order to shorten the war, reduce casualties, and facilitate a
drawdown. For example, President Nixon justified the Laos and Cambodia
incursions that way. To be sure, anyone urging an incursion, whether Congress
or the President, will make that kind of argument, and different segments of the
public may be more or less responsive to it. In simple terms of legal analysis,
though, the difference between a restrictive appropriation rider, like a cut-off
after a deadline, and a “step-up” rider, like a mandated incursion, is in how the
provision operates, not in debatable calculations of its ultimate strategic impact.
A restrictive appropriation rider triggers the potent “No Appropriations” clause,
because it stops the President from obtaining funding from the Treasury for an
action. A mandated incursion rider directs the President to obtain such funding.
However, their debatable strategic implications do not enter into this distinction.

200. U.S.ConsT.art. I, § 8, cl. 11.

201. The President’s situation in this hypothetical is a little like Franklin
Roosevelt’s in 1942, when deciding how much to push against Germany and
how much to push against Japan. In either situation, the Commander in Chief
retains complete authority to decide how to conduct campaigns during wartime.

202. U.S.ConsT.art. 1, § 8, cl. 11.



430 LOUISIANA LAW REVIEW [Vol. 71

that he should deal with a cross-border enemy sanctuary.”” Even
s0, a vital distinction would still apply in congressional provisions
between restrictive versus expansive, and discretionary versus
mandatory provisions.

In terms of campaigning, Congress would be ordering that the
military conduct a specific campaign. Congress would establish a
kind of unfiltered relationship with the military of giving them
campaign direction, regardless of presidential views.

To be sure, as noted, Congress could leave much discretion to
the President about the who, what, when, how, and how long of the
incursion. Some in-between or hybrid examples would challenge
this neat dichotomy. Still, the significance of this position shows in
applying it to historic “less hawkish” Presidents and “more
hawkish” Congresses. By this formulation, a more powerful group
of “War Hawks” in Congress could not have directed a more
reluctant President Madison to invade Canada; a powerful group of
imperialist-minded congressmen could not have directed a more
reluctant President McKinley to take the Philippines; and a rabidly
hawkish group of congressmen during the Korean War could not
have directed a reluctant President Truman to bomb Manchuria.

B. Example: Intrusive Oversight of Command
1. Specific Mechanism

Ordinarily, Congress uses its standing committees to conduct
oversight of the subjects within their jurisdiction.” As to military

203. In light of the Quasi-War of 1798, Congress has flexibility in declaring
or authorizing a war, and in giving directions about its scope. Arguably,
Congress could declare war on a dominant, if non-state, element across the
border in Pakistan, and thereby oblige the President to go wage a war with that
element. Certainly the authorization of war by Congress could restrict the
President to waging only an air war or only a ground war, but Congress would
go much farther in trying to mandate that the President wage only a ground war.
Congress could authorize the President to fight those cross-border elements, and
a President who disregarded that authorization would be on thin ice. However, a
President could conscientiously wage a different war than Congress had in
mind—by not sending regular troops in an incursion, for example. The President
would couple stepped-up air operations with stepped-up Special Forces raids.
Although Congress would want more, the President could claim, with some
justice, that he had carried out the authorization of war within his own
discretionary control over the scale and nature of campaigning.

204. For military matters, the armed services committees, and perhaps the
defense appropriations subcommittees, would have the main oversight
responsibility. Other committees might help. The government operations
committees, for example, have government-wide jurisdiction and may conduct
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operations, since World War Il Congress has established the
annual defense authorization bill as a means to empower its armed
services committees to conduct military oversight.205 In wartime,
these armed services committees will call on the top civilian
defense figures, and sometimes also the highest military figures, to
discuss issues related to the war. The committees are supposed to
devote themselves to policy issues, not to the review of purely
military decisions. As part of this limitation, only very rarely do
the committees call upon the subordinate military officers closer to
field units in the theatre of war. In particular, committees rarely
call on such field commanders to take part in a public hearing
process of criticism or advice on their conduct of purely military
operations.””® Such a process would have the potential to push
alternatives to presidential direction.

However, a “hawkish” majority in Congress could make the
strategic decision to step up the war by means of a powerful forum
to give criticism or advice directly to the military commanders in
the field about just such stepping up. Because the majority party
has the greater influence over committee establishment and
appointment, this heightened influence would matter most if the
opposition party held the majonty Still, it would matter some,
particularly in the Senate,””” even if the President’s party held the
majority, assuming those of “hawkish” views had a majority
counting supporters in both parties. The committees would take
special advantage of latent “hawkish” views of the military that
would be common among the majority. The “hawks” could pursue
several special goals. First, they could set up a Select Committee
on the War in Afghanistan, with membership coming from the top

oversight of a war. These oversight committees obey certain measures of
restraint.

205. See generally BANKS & RAVEN-HANSEN, supra note 1.

206. For example, Congress did not hold hearings about the single greatest
disappointment in the otherwise strikingly successful 2001-2002 military
campaign in Afghanistan: the failure to capture or kill Osama bin Laden at Tora
Bora. A search of the LexisNexis database for Committee Hearing Transcripts
for “Tora Bora w/100 hearing” found many mentions in Administration press
briefings but not any hearings with questions for generals.

207. In the Senate, when the parties have a close balance, the majority
leadership, even if they are of the President’s party, must bend to powerful
bipartisan sentiment in such matters. In a recent example, the Republican
Congress of the 2000s created a 9/11 commission, even though it might have
criticized some of the Bush administration’s inadequacies prior to 9/11. Public
sentiment demonstrating a strong desire for such a commission led to its
creation, notwithstanding some opposing sentiment from the majority party in
Congress.
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“hawkish” figures on and off the armed services committee.*%
This would give the “hawks” a star role. The Select Committee
could have power to subpoena military figures for hearings, with a
congressional expectation that they will do so regardless of the
President’s displeasure with that approach.

Furthermore, the committee would schedule non-public
meetings (in Washmgton and on in-theatre trips) with key figures
regardless of their amenability to public hearings.*”® Also, the
armed services and defense appropriation committees could break
the large lump-sum appropriations usually used to pay for wars
into smaller pieces that make it easier for Congress to manipulate
the purse strings.”'® The “hawks” in the House and Senate would
assure that the Select Committee’s reports would influence or
shape the appropriations for the war.”'' In effect, the fight for
congressional influence over the war would go up, from the
consensus-oriented armed services committees, to more “hawkish”
and radical bodies.

The purpose of the Special Committee would include direction
of the maximum adverse attention to every aspect of the
President’s war efforts cnt1c1zed by the “hawkish” parts of
Congress and the public.*'* Such oversight would make it more
difficult for the administration to pursue its course. Beyond
directing the public’s attention, such an effort might aim at
persuading or obliging the administration to change course in the
desired direction to some degree. It would direct a stream of
proposals, some in public hearings, some in private meetings,
expecting that to the extent the administration could not defend its
course of action, it must adopt some of the most popular measures.

208. The House and Senate could set these up in each chamber or have a
joint committee. For simplicity in description, it will be assumed that just one
chamber sets one up.

209. Those seen in meetings might include the National Security Adviser,
generals with assignments in the field rather than their superiors, ambassadors to
Afghanistan and Pakistan, and those on field trips to Afghanistan (high officials
in that government).

210. BANKS & RAVEN-HANSEN, supra note 1, at 69-70.

211. The nominations for defense posts that supervise aspects of the war,
such as the Secretary of the Army, require the Senate to decide upon
confirmation. Prior to Senate vote, the Senate Committee on Armed Services
must vote on reporting the nomination favorably. The Senate could signal, by a
resolution saying so, that it will give weight, in deciding on such confirmation,
on the views of the committee on the war.

212. Had such an effort occurred during the Vietnam War—say, by war-
skeptics in 1967—68—it would have gone into the poor strategy, the unreliable
and corrupt local government, the concealed-cost projects, the ineffectiveness of
the bombing campaign, the intelligence failures, the devastating impact of the
Tet Offensive, and so on.
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2. MacArthur and Civil War Inquiries

No matter what Congress does in this context, it draws on the
strong support in the Framers’ original intent for Congress to
conduct oversight. A powerful series of precedents includes review
of problematic issues in wars.”~ Of course, Congress throughout
the nation’s history has contributed invaluably by oversight, in
wartime as well as peacetime, of waste, fraud, and abuse. The
classic example of such inquiry was the Truman Committee during
World War I1.2

Of the great modern examples of high-level congressional
oversight of the conduct of military action itself, the MacArthur
Inquiry of 1951 stands out as involving an unrivaled review of
war-fighting strategy,”’ althoy zgh there are other fabled examples
such as the Fulbright hearings™” and the “national commitments”
report reacting to the Vietnam War.?!” In the 1951 example,
President Truman had relieved General Douglas MacArthur as
commander in the Korean War.>'® The Senate arranged lengthy
hearings about MacArthur’s strategic views. Committee witnesses
included the secretaries of the State and Defense departments, the
chairman of the Joint Chiefs of Staff and the service chiefs, and an
array of other top military and other officials.”"

That inquiry probed deeply into the highest levels of military
strategy. These included MacArthur’s desires, as a historian
summarizes, of “lifting restrictions on bombing Chinese territory,
imposing a naval blockade against the China coast, and putting the
troops of Chiang Kai-shek in the battle against the ‘Red
Chinese.””**

213. The very first congressional investigation consisted of a select House
committee looking into a disastrous battle with Indians of the Ohio Valley.
George C. Chalou, St. Clair’s Defeat, 1792, in CONGRESS INVESTIGATES, 1792~
1974, at 1 (Arthur M. Schlesinger, Jr. & Roger Bruns eds., 1975).

214. Theodore Wilson, The Truman Committee, 1941, in CONGRESS
INVESTIGATES, 1792-1974, supra note 213, at 327.

215. John Edward Wiltz, The MacArthur Inquiry, 1951, in CONGRESS
INVESTIGATES, 1792-1974, supra note 213, at 385.

216. Louis Fisher, War and Spending Prerogatives: Stages of Congressional
Abdication, 19 ST. Louis U. PuB. L. REV. 7, 24-25 (2000); Reinstein &
Silverglate, supra note 14. For Senator Fulbright’s own insightful reflections on
his historic hearings, see generally J. William Fulbright, Foreword to GLENNON,
supra note 1, at xiii n.2.

217. GLENNON, supra note 1, at 88, 180.

218. He did so after MacArthur publicly espoused a very different and far
more militant strategy than the administration’s as to how the United States
should conduct the Korean War and other contemporary efforts.

219. Tiefer, supra note 2, at 339.

220. Wilson, supra note 214, at 397.
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History has viewed the MacArthur Inquiry benignly, not
questioning its constitutionality. The leading historian, asking
rhetorically “whether the MacArthur inquiry served any useful
purpose,” declared, “[t]he answer is an unqualified yes . . . the
inquiry defused the MacArthur controversy,” including largely
layinglto rest MacArthur’s proposals for escalating the Korean
War.

In contrast, a President opposing the most intrusive
congressional oversight of the Afghanistan war may cite the most
criticized instance of intrusive wartime oversight in all of U.S.
history, namely, the Joint Committee on the Conduct of the War,
during the Civil War. 22 The Joint Committee constantly brought
before it commanders in the field and grilled them on their recent
military efforts, from commanders at particular battles all the way
up to Ulysses S. Grant.”® At one point it met with the President
and his whole Cabinet as part of a general pattern in which no one,
not President Lincoln and certainly not Secretary of War Stanton,
said “no” to them. This suggests the possible acquisition by the
Joint Committee of influence in the chain of command.
Moreover, the Joint Committee kept up an extensive stream of
military advice to Lincoln.

Even so, Lincoln’s response to advice with “typical light irony”
showed that “Lincoln was not going to take seriously the advice
they kept urging on him.”*** While critics attributed to Lincoln
some very negative views of the Joint Committee, “Lincoln never
committed such thoughts to paper himself, nor does he ever seem
to have allowed the commlttee to usurp his constitutional powers
as Commander in Chief.”**® Further limiting its influence, although
a few generals supported the committee, was the fact that * ‘[m]Jost
of the military, however, bitterly resented the committee’s
investigations  as unwarranted and totally undeserved
interference.”??’ So this committee did not find military support for
what it wanted to do, and thereby lacked what would potentially be
the main tool to shape a strategy deviating from the President’s.

221. Id at423.

222. See TAP, supra note 62; Elisabeth Joan Doyle, The Conduct of the War,
1861, in CONGRESS INVESTIGATES, 1792-1974, supra note 213, at 63.

223. Doyle, supra note 222, at 91.

224. Id. at 79 (“Secretary of War Stanton, especially . . . was so amiable in
his relations with them as to lay himself open to charges of being the Radicals’
representative in meetings of the Cabinet.”).

225. Id. at76.

226. IHd.

227. Id at9s.



2011} CAN CONGRESS STEP UP A WAR? 435

The committee got very bad press in the first century after it, but
has gotten better treatment by historians in recent decades.”®

Thus, as a crude yardstick, one might compare a congressional
oversight inquiry tasked with very “hawkish” review of the
conduct of the Afghanistan war with two predecessors that cast
large but different shadows: the criticized Civil War Joint
Committee and the benign MacArthur Inquiry. Using these as
rough markers, an inquiry may legitimately bring top officials
before it, including top generals (albeit without interfering with
their involvement in campaigning); pose questions about strategy;
and even signal congressional preferences for one view over
another. And, that committee’s reports may influence
appropriations and nominee confirmations.

The President may legitimately object that the inquiry crosses
the constitutional line when it substantially undermines the
obedience of military commanders to orders. That could happen if
the committee repeatedly took more commanders from the field,
criticized them for not pushing harder than what came through the
chain of command, and achieved substantial success in doing so.
An important factor consists of whether the field commanders
themselves develop pent-up resentment of what they consider
insufficiently “hawkish” leadership coming down from the
President. The field commanders could begin to take into account
the committee’s advice, public support, and influence on
congressional appropriations. Such commanders would feel
enabled to deviate from the “less hawkish” line of the Commander
in Chief. Even then, the committee would not necessarily succeed
in wooing commanders far from their normally extremely powerful
allegiance to the President and his high command. And, only then
would a congressional committee intrude so far and so deeply into
command as to raise a material doubt about its constitutionality.

C. Shared Powers: The Example of Poppy Eradication

This Part moves on from the central Commander in Chief
issues to those “shared” with Congress. A “shared issue,” for this
Article’s purposes, occurs in a war zone and, by making policy,
may affect the conduct of the war by the Commander in Chief.

228. This better treatment may owe to both the more objective and deeper
inquiries of recent historians, and perhaps greater understanding of the
viewpoint of the Radical Republicans in Congress. Improved treatment by
historians may also owe to the very good record of modern investigations like
the Truman Committee and the MacArthur Inquiry, which restored confidence
in congressional wartime oversight.
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However, it does so without specifically interfering with the
Commander in Chief’s central issues of command, disposition of
forces, or campaigning.

Broadly speaking, many aspects of context shape the
constitutional analysis of a shared issue.”” Considering these
contextual aspects, and their relationship with constitutional text or
tradition, Congress may have a large valid role. Congress may
draw support from direct application of one of Congress’s
specifically enumerated Article I powers relating to war. That is,
the issue of shared war-related authority has substantially more of
an Article I connection to Congress than merely its involving, like
all government operations, congressional appropriations.

For example, the issue may arise of what to do with captured
property. This does arise in the war zone, but it does not involve
command, disposition of forces, or even campaigning. Moreover, it
does involve express Article 1 congressional powers over the
making of policy.*° This mix of factors makes it a shared issue.

Furthermore, a shared issue may have some kind of history or
precedents. This may or may not favor Presidents. For example,
Presidents have a history of providing for the administration of
occupied territory until Congress does. This means that Congress
has not only the potential, but also the record, for sharing in the
power. Congress may have even let its role lapse for a while and
then reclaimed it. By doing so, Congress clarifies that it shares
these areas.”

Three areas illustrate concretely how Article I, and the history
of Congress’s activity, shape the constitutional analysis of shared
issues. First, an issue of international law that has had a dramatic
role in the 2000s, the Bush administration believed it had extreme
wartime powers of not being constrained by the Geneva
Conventions in handling Guantanamo detainees.”>* The Framers
shaped Article I so that primarily Congress, not the President,
would authorize exceptions to international law.”>> And, Congress
has compiled an impressive history of relevant action.

229. See Michael J. Glennon, The Use of Custom in Resolving Separation of
Powers Disputes, 64 B.U. L. REV. 109 (1984).

230. See Kent, supra note 63.

231. During the reform era of the 1970s after Vietnam and Watergate,
Congress reclaimed its role in a number of areas it had let lapse to some degree.
Congress revisited issues of initiating war, making international agreements,
making policy for foreign and military aid, overseeing intelligence and covert
actions, overcoming executive privilege in national security matters, and curbing
impoundments, among other issues. FRANCK & WEISBAND, supra note 134,

232. See Lobel, supra note 4.

233. See Kent, supra note 63.
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Second, take the issue of oversight of intelligence or covert
actions. The issue had a dramatic role in the 2000s as President
Bush asserted extreme wartime powers such as warrantless
eavesdropping on phone conversations.”* Prior to this, in the
1970s, Congress revived its role by the creation of congressional
intelligence committees, establishment of the system of annual
intelligence authorization laws, and enactment of specific major
legislation.”>> Observers analyzmg the making of policy for the
new eavesdropping could, and some did, find solid footing for
Congress’s role in that history.

Furthermore, take the issue of rules for the conduct of
warfare. ¢ Article | charges Congress to “make Rules for the
Government and Regulation of the land and naval Forces.”
Moreover, Article I also charges Congress to “make Rules
concerning Captures on Land and Water,” #2383 provision of
renewed importance when the issues of detainees became
prominent in the 2000s.** From these grants of power to make
rules and regulations has come far more than merely manuals of
court-martial procedures.

Third, a last large area of shared powers concerns military
spending. The holding back of appropriated spending is termed an
“impoundment.” An extensive history concerns the congressional
handling of appropriations, including military appropriations. In
the last century, Congress has mainly gone from more specific line
items that constrained the executive to lump-sum appropriations
that gave the executive great spending discretion.

Sometimes Presidents have impounded appropriations rather
than spent them. The issue came to a climax in the Nixon
administration, with President Nixon apparently asserting a vast
power to make impoundments. The Nixon administration
impounded more domestically, where the administration wanted to

234. See Ford, supra note 47; Kitrosser, supra note 47.

235. FRANK J. SMIST, JR., CONGRESS OVERSEES THE UNITED STATES
INTELLIGENCE COMMUNITY, 19471989 (1990). In the era from World War II to
the 1970s, Congress had somewhat slept on its duties of authorization and
oversight of the activities of the intelligence agencies generally. Id.

236. See Lobel, supra note 4.

237. U.S. CONST. art. 1, § 8, cl. 14; see also Diane H. Mazur, Rehnquist’s
Vietnam: Constitutional Separatism and the Stealth Advance of Martial Law, 77
IND. L.J. 701, 707 (2002).

238. U.S.CONST. art. I, § 8, cl. 14.

239. Stephen 1. Vladeck, Congress, the Commander-in-Chief, and the
Separation of Powers After Hamdan, 16 TRANSNAT’L L. & CONTEMP. PROBS.
933, 963 (2007).

240. For example, these powers of Congress encompass directions for the
treatment of detainees, a very big issue in the Iraq and Afghanistan conflicts.
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save money, than it impounded military expenditures with which it
was not so unhappy. The Nixon position collapsed, mainly by the
enactment of the Impoundment Control Act of 1974, which closed
the prior loopholes used to justify impoundments.241

As to military spending, the modern system of mainly lump-
sum military appropriations has given the Defense Department
considerable scope. The Department must respect the committee
reports that loosely structure those lump sums and must consult
sufficiently with the committees to make limited funding
redirections during the fiscal year. Beyond these requirements, it
has discretion. When Presidents want to bring a weapons program
or the like to an end, they enter the lists for the annual
appropriations used for combat and accept the result. Should they
not succeed, they have no beef with the constitutional system and
no right to impound, just as they have no right to make a line item
veto. They simply did not have the votes.

Still, the issue of whether Congress can step up a war by
appropriations provisions may bring back the issue of military
impoundments. A President not wanting to obey appropriation
provisions to go after Taliban border sanctuaries or to launch a
poppy eradication program may cast his military spending
impoundment as somehow different from defiance of laws.”** In
that way, the President would go looking for precedents in which
other Presidents have justified—very rarely—sizable military
impoundments (extremely rarely, if ever, in a war zone).

1. Analysis

The hypothetical for analysis concerns a program of poppy
eradication in Taliban-dominated areas, which exemplifies how
congressional policymaking may influence the war zone. Afghan
opium poppy growing constitutes a double menace. Afghanistan
provides the lion’s share of the raw material for the deadly world
heroin trade. In addition, the Taliban obtain substantial revenue
from opium poppies.

The United States could launch a program against opium
poppies by large-scale aerial defoliation. However, the Bush and
Obama administrations have not carried out such a program.**’

241. See Seema Mittal, Note, The Constitutionality of an Expedited
Rescission Act: The New Line Item Veto or a New Constitutional Method of
Achieving Deficit Reduction, 76 GEO. WASH. L. REV. 125 (2007).

242. See Timothy R. Hamer, Presidential Power to Impound Appropriations
Jor Defense and Foreign Relations, 5 HARV. J.L. & PUB. POL’Y 131 (1982).

243, See generally, e.g., Associated Press, U.S. to Shift Approach to
Afghanistan’s Drug Trade, L.A. TMES, Jun. 28, 2009, at A26.
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Partly, these admmlstratlons have feared the alienation of poppy-
growing farmers.*** The U.S. would prefer to wean Afghan
growers off poppies onto substitute crops. Crop substitution, unlike
the blunt step of destroying their livelihood by defoliation, would
avoid their taking up arms on the side of the Taliban. Partly, both
administrations appear to have been held back b}' the Afghan
government’s reluctance to support such a program.

Such a self-imposed policy limitation offers the type of issue
that might bring out differences in “hawkishness™ and, in turn, the
constitutional clash. The President starts out refusing to implement
in the war zone a particular policy that is aggressive but considered
risky. In Congress, a “hawkish” opposition may have the votes for
an appropriation provision that mandates the expenditure of a half-
billion dollars for eradication. May the Commander in Chief refuse
to proceed with the mandated spending program?

On such an issue, the analysis no longer concerns the central
issues of the Commander in Chief on which the President’s
position starts out at maxjmum strength: command, disposition of
forces, and campaigning.246 Rather, this issue involves the more
level playing field of “shared” issues—issues only incidental to the
Commander in Chief’s power. Congress still must share these
issues with the President because they occur in the war zone and
may affect the locals or the enemy.

2. The Confiscation Act of 1862

One of history’s most striking warzone congressional programs
that the President opposed has received scholarly attention
lately " During the first half of the Civil War, a major evolving
issue consisted of what the Union armies would do with

244. JONES, supra note 13, at 196-97.

245. The Afghan government’s reluctance to have such a program may stem
from concerns about alienating its farming population, corruption in the
government, or both.

246. Assume that contractors hired by the State Department’s Bureau of
International Narcotics and Law Enforcement Affairs could perform almost all
the work so that it would hardly affect the disposition of forces. Contractor
defoliation would not significantly affect the command of regular military forces
and the campaign of those forces. Eradication would have an impact on the
locals and on the enemy, and thus, incidentally, on campaigning. That it has an
incidental impact neither rules in nor rules out presidential arguments, but
merely distinguishes the issue from those, like a mandate for cross-border
incursions, in which congressional action concerns central issues directly, not
merely incidentally.

247. See Barron & Lederman, 4 Constitutional History, supra note 4; Lobel,
supra note 4.
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Confederate slaves encountered during military campaigns.>*® This
issue came to a head in the congressional debate on the
Confiscation Act of 1862. This historical example has some
parallels to today’s issues. Slaves, like opium poppies, were
contraband of war—treated by the other side in each conflict as its
property and by the United States side as subject to, respectively,
liberation (of slaves) or eradication (of poppies) in a way that
voided those property rights without due process or compensation.
On the other hand, Presidents were concerned about antagonizing
neutrals in the conflict by overly aggressive action.”

As to the contraband of 1862, on one hand were the Radical
Republicans in Congress, who sought from slave owners
maximum confiscation of, and freedom for, the slaves. This
appealed to the Radical Republicans both from abolitionist
sympathies and from a desire to take harsh (“hawkish™) measures
toward the enemy.

On the other hand, objections included President Lincoln’s that
the timing was not yet ripe for such a measure. Lincoln reversed
the orders (prior to legislation) of officers—orders that could be
called “hawkish”—to free such slaves.”® As he said about a
similar step, it would “alarm our Southern Union friends, and turn
them agamst us—perhaps ruin our rather fair prospect for
Kentucky.”*!

Of note, some opponents of the measure raised Commander in
Chief arguments 32 As one Senator discussed,

If Congress could not regulate such “active operations in
the field”—could not “direct the movements of the
Army”—TJhe] reasoned, it necessarily followed that neither
could Congress require the President to confiscate enemy
property, or to perform any of the other wartime functlons
traditionally determined by the Commander in Chief.*’

Another Senator reasoned that

the Constitution declares that the President is Commander
in Chief of the Army and Navy, “investing him with the

248. Lobel, supra note 4, at 431.

249. The border states that Lincoln wanted to keep in the Union had slave
owners who did not necessarily actively support the Confederacy. The Afghan
poppy farmers similarly do not necessarily actively support the Taliban.

250. Lobel, supra note 4, at 431.

251. Barron & Lederman, A Constitutional History, supra note 4, at 1010.

252. Some opponents pressed other issues: that it violated the laws of war;
that it was an uncompensated taking of property; and that the Constitution might
not permit Congress to do this. /d. at 1011-12.

253. Id. at 1014 (quoting Senator Browning).
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war-making power,” and “[h]e is the commander . . . only
restrained in so far by Congress in that he must depend
upon them to foot his bill and authorize his levies.”

This argument lost out. President Lincoln ob_]ected to the bill
but never joined in a Commander in Chief argument > Congress
enacted it in a shghtlér moderated form, giving some respect to
Lincoln’s objections.’

These political stances of Congress and the President, although
rooted in their own time and circumstances, contain some
suggestions for a debate today about a shared policy issue in a war
zone, like poppy eradication. Both policy issues have as their
driving engine a wartime, war zone program that the Commander
in Chief opposes as too “hawkish.” This opposition consists of that
program’s visiting harm on those on the enemy’s side, loosely
speaking—Confederate slaveholders then and Taliban obtaining
funding from Afghan poppies today—who anger the public and the
members of Congress into calling for harsh measures. Meanwhile,
the Commander in Chief does not want to burn his country’s
bridges to those not really on the enemy’s side and susceptible of
being won over or at least staying neutral.

So, the Commander in Chief and those who support him may
argue that Congress’s pushing the President amounts to intruding
into campaigning. But, it does not directly concern this. The
legislation does not instruct the President about whether or how to
employ the military in the field. The constitutional dispute occurs
on a level playing field, not with a presumption or strong doubt as
to its constitutionality.

3. Contemporary War Policy Provisions

The Iraq insurgency provides further insight about Congress’s
power to legislate shared policy aspects even in the war zone. A
portentous change occurred in the election of 2006, which brought
a change in both the House and the Senate from a Republican to a
Democratic majority. The issue of Iraq was at the forefront in the
Congress of 2007-2008. President Bush fought off legislative
proposals for a drawdown or for setting a deadline for withdrawal.
When Congress enacted a supplemental appropriation in 2007, it
included a provision for timetables for phased redeployment of the
troops.”’ President Bush vetoed this, saying that “the measure

254. Lobel, supra note 4, at 431 (quoting Senator Cowan).

255. Barron & Lederman, 4 Constitutional History, supra note 4, at 1015.
256. Id.

257. 63 CQ ALMANAC 2-57 (2007).
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‘infringes upon_the powers vested in the presidency by the
Constitution.””**® In the attempted, but unsuccessful, veto override,
“Democrats used the floor debate to dispute the president’s
assertion that they were infringing on his rights as commander in
chief and his criticism that they were trying to micromanage the
war by substituting their judgment for that of military
commanders.”*>

Apart from the legislated drawdown attempt, a few important
proposals did win passage as appropriation bills in this Congress,
reflecting the 11m1ts of what the Commander in Chief’s argument
could defeat.”®® In 2008, Congress enacted a striking provision that
included a “ban on using funds authonzed by the bill to establish
permanent military bases in Iraq.”*®' Congress had traditionally
exercised the power in peacetime to decide when to use funds to
establish permanent bases. This provision went further and
exercised that power in the war zone. Congress had debated a
number of such provisions, eliminating or rewriting some that the
White House threatened to veto. Congress retained others,
particularly “language aimed at continuing congressional oversight
of the wars.”

The outcome of the Confiscation Act, like that of contemporary
defense authorization provisions, indicates that such a program as a
mandated poppy eradication program would not necessarily fall
prey of constitutional doubts. In fact, the Confiscation Act in 1862
did make a leap forward in its aspect of the Civil War—the freeing
of slaves—and in this respect it anticipated the further step forward
in the Emancipation Proclamation.

Accordingly, the “shared” issues remain openly debatable
between Congress and the President, focusing on their particular
subject, drafting, purposes, and so on. Unlike the “central” issues
of the Commander in Chief, these do not start with a presumption
or doubt against them, even when they step up a war.

D. Impounded Funding for Programs to Step Up a War

258. Id. at2-58.

259, I

260. An important proposal concerned the aftermath of the Nisur Square
incident, in which a shooting by Blackwater private security contractors killed
many civilians. The defense authorization law carried a provision for the
Defense Secretary to set regulations for the selection, training, and conduct of
private security personnel in combat zones. Id. at 6-10.

261. 64 CQ ALMANAC 6-7 (2008). Admittedly, this is a classic restrictive and
limiting appropriation rider. The views of the Congress of 2007-2008 were no
more “hawkish” about Iraq than those of President Bush.

262. Id
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A “hawkish” opposition in Congress may enact large
appropriations for a favored “hawkish” program like poppy
eradication. The President may oppose funding for programs not in
his budget request. Does the President, as Commander in Chief,
have the power to refuse to spend—i.e., to impound—the Unsought
funding? For all the extreme claims of constitutional authority by
President George W. Bush and, to a lesser extent, some of his
predecessors, none have revived the lapsed and discredited
impoundment claim. However, enactment of a program opposed
by the President might well spark at least renewed executive
consideration of whether to assert a power not to spend the funds
for the program. That power is impoundment.

1. Impoundment Background®®

The supporters of military impoundments try to show a long
and distinguished history. However, they have only limited support
in trying to isolate attempted military impoundments from
attempted civilian impoundments. Impoundments of defense funds
have occurred more or less together with those of other funds.
Presidents did not generally perform peculiarly military
impoundments, with special invocations of the Commander in
Chief clause for some special category of defense spending.
Underlining this point, the military impoundments that did take
place mostly occurred in peacetime, not wartime. In other words,
Presidents did not try to establish a strong, Commander in Chief
impoundment function in the war zone.” They simply sought
economy, almost always at home, not staking their claim to
impoundment power on a difference between military and civilian
impoundments.

To briefly review, early instances of recognizable militalg
impoundment were few until the modern era after World War I1.

263. See generally Ralph S. Abascal & John R. Kramer, Presidential
Impoundment Part I: Historical Genesis and Constitutional Framework, 62
GEO. L.J. 1549 (1974) [hereinafter Abascal & Kramer, Presidential
Impoundment Part I]; Ralph S. Abascal & John R. Kramer, Presidential
Impoundment Part II: Judicial and Legislative Responses, 63 GEO. L.J. 149
(1974).

264. For example, President Nixon, the leading presidential impounder, had a
live war in Indochina. But, he did not make his impoundment claims with regard
to spending there.

265. Brownell, supra note 65, at 35. President Jefferson impounded funding
for some gunboats. Id. at 31. No substantially recognizable impoundments
occurred until Grant. See id. at 33. Even then, although the funds were for the
Army Corps of Engineers, they served domestic non-military purposes of river
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President Truman impounded a portion of the funds for air force
squadrons beyond what he had requested, plus funding for two
carriers,”*® on grounds of his Commander in Chief powers.’®
President Kennedy impounded funds for a long-range bomber, 68
fighting the issue to a draw.”®® President Johnson slowed down
billions for domestic funding, such as for large highway
programs,”’® but did not completely cancel projects.””’  More
important, President Johnson did not impound defense funding.

Impoundment first really burst onto the legal consciousness
under President Nixon. President Nixon made billions of dollars of
impoundments to cut back on what he saw as excessive
congressional  spending. Those Nixon impoundments
overwhelmingly concerned domestic spending, not military
spending. Nixon’s impoundments suffered a landmark defeat in the
Supreme Court, completing the picture of impoundment far more
concerning civilian than military spending.

Congress responded vigorously to impoundments by enacting
funding again with stronger provisions. Courts ruled against the
validity of impoundments, mcludmg the Supreme Court in a
statutory (not constitutional) case.””> And, Congress enacted the
Impoundment Control Act of 1974, which closed all the statutory
loopholes cited as allowing impoundment.2 * Also, in the
Impoundment Control Act, Congress gave the President an
alternative channel of making rescission_requests that would
receive expedited congressional treatment.”’> As a result of the

and harbor work. Roosevelt impounded relatively large sums, but typically from
domestic activities like public works.

266. Stanton, supra note 34, at 12.

267. See Stassen, supra note 33, at 1185 n.133.

268. See id at 1163-68. President Eisenhower made some relatively small
impoundments of funds for aircraft and missiles. See Stanton, supra note 34, at 12.

269. In a dramatic interchange, President Kennedy worked out with the angry
House Armed Services Committee Chair, Carl Vinson, a compromise that the
language for the funds be made permissive, rather than mandatory. Stanton,
supra note 34, at 13.

270. One major struggle concerned nuclear powered surface ships. Stassen,
supra note 33, at 1168-76.

271. Stanton, supra note 34, at 13-14.

272. Train v. City of New York, 420 US. 35 (1975). The ruling only
concerned statutory grounds. The administration deliberately chose not to make
a constitutional argument, presumably for the unacknowledged but generally
recognized reason that it would lose dramatically.

273. Stanton, supra note 34.

274. See Robert C. Byrd, The Control of the Purse and the Line Item Veto
Act, 35 HARV. J. ON LEGIS. 297, 309 (1998).

275. Stanton, supra note 34.
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Impoundment Control Act, the President must admit that his
proposed impoundments represented merely the lack of
congressional support for his budgetary preferences. There has not
been extensive discussion about impoundments after the political
and legal defeats of President Nixon’s efforts to impound.

Since Nixon’s time, there have been just a very few
suggestions that a President might revive the all-but-obliterated
claim of power.”’® The kind of credence and support for a
presidential tool to cut spending that had previously gone into the
1mpoundment claim instead went into the push for a statutory line
item veto.”’’” That effort died when the Supreme Court struck down
the line item veto during the Clinton administration.”’ Although
the administration of George W. Bush made some exaggerated
constitutional claims, it does not appear to have invoked visibly a
power to make impoundmentsﬁ) whether across the board or just
about military impoundments.’

2. Lack of Viability of Speciﬁcally Military Impoundment

At first glance, the claim of national security impoundment
power may look distinctive and viable. During the heart of the
impoundment controversy in the early 1970s, some commentators
thought so, pointing to precedents of Presidents like Truman and
Kennedy who had asserted the claimed power on specifically
military expenditures.*®’

However, today the claim of national security impoundment
power looks outdated as well as unsupported. First and foremost,
Presidents hardly employed it after the Nixon era, when it had its

276. See Brownell, supra note 65, at 53—55.

271. See generally Peter E. Quint, The Separation of Powers Under Nixon:
Reflections on Constitutional Liberties and the Rule of Law, 1981 DUKEL.J. 1.

278. Roy E. Brownell, I, Comment, The Unnecessary Demise of the Line
Item Veto Act: The Clinton Administration’s Costly Failure to Seek
Acknowledgment of “National Security Rescission,” 47 AM. U. L. REv. 1273,
1277 (1998).

279. Articles about the Bush administration’s claims of executive power
reflect that the impoundment controversy involved the distant past. See
generally Saikrishna B. Prakash, Imperial and Imperiled: The Curious State of
the Executive, 50 WM. & MARY L. REv. 1021 (2008). There were so many
cryptic signing statements on defense appropriations that some statements could
have meant to signify the reservation of a right to impound, but no visible
impoundment controversies ensued.

280. Abascal & Kramer, Presidential Impoundment Part I, supra note 263;
Stassen, supra note 33. The congressional side of the issue did not have great
dignity. Rather, the classic use of the power seemed to have been aiming at the
vulnerable target of congressional pork-barrel spending or bloated weapons
programs.
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rise and fall. It did not survive the triple impact of the Supreme
Court’s Train v. City of New York®™®" case invalidating
impoundments, the Impoundment Control Act, and the general
lapse of far-out executive assertions during Vietnam and
Watergate.

Any number of times during the period from the Nixon
administration to the present, Congress appropriated more for
various military items than Presidents wanted, like unsought or
excess spendmg on weapons systems. This spendmg did not get
impounded.”® The 35-year abandonment of this kind of claim
eloquently speaks of the White House’s having lost hope in such a
claim.*® " And, a “hawkish” Congress might take up this
controversy with zeal, having picked the program to push from a
strong sense of its political viability. This contrasts with the kind of
impoundments that Presidents have found easier to fight against,
namely, impoundments for pork-barrel, bloated, hard-to-defend
spending.

Furthermore, the President would face the same effectively
unanswerable argument he had always faced in both the
impeachment and the line item veto contexts. Constitutionally, the
President had an array of other tools to deal with disapproved
congressional spending items, above all, the presidential power to
threaten to veto bills unless offending items came out. That had
sufficed for so long that it seemed an unconstitutional and drastic
alteration of the system to supplement it with a novel power to take
offending items out.

This argument has special force after the Bush presidency.
President Bush used veto threats to eliminate or to get redrafted
many items in defense authonzatlon and appropriation bills,
especially in 2007-2008.** He dramatically demonstrated the
viability of the veto as a tool to maintain the prerogatives of a
Commander in Chief in a war. As with cut-off provisions,
Congress could only make mandatory spending items go through if

281. 420 U.S. 35 (1975).

282. For example, President Clinton did not want all the funds that the
Republican Congress of 1995~2000 appropriated for missile defense systems.

283. Moreover, a President who impounds the funds for a specific item
Congress created to step up a war might thereby choose a greater and more
difficult controversy than he wants. In the impoundment battles of the past,
Presidents like Nixon and Johnson could argue they saved billions of dollars and
thereby had a real impact on budget deficits. The focused challenge to one
controversial wartime item, like poppy eradication spending, depends on the
item’s effect on war zone campaigning, and does not involve the vastly larger,
budget-affecting weapon systems for future wars.

284. See discussion supra Part IV.C.3 (concerning the limited items that got
through, like a ban on spending for permanent military bases).
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it felt able to win a difficult kind of public contest with the
President.”

Given that the presidential claim of impoundment power has
been abandoned with good reason, congressional spending
programs as to a shared power in the war zone do not start out with
a presumption or even an automatic material doubt against them.
For a President to revive the claims of a military impoundment
power for just this occasion would revive an enormous controversy
that even President Bush let lie. The situation resembles how
Presidents have not asserted an inherent power to make a line item
veto even of an item in an unwieldy omnibus continuing
resolution. Presidents have trouble explaining why they should
have, as a constitutional matter, this major power when they
already have the veto power.

V. CONCLUSION

This survey and analysis suggests several conclusions. First
and foremost, it invites the viewing of the wartime constitutional
relationship of the President and Congress in a new way. Hitherto,
constitutional analysis viewed the President as always more
“hawkish,” more aggressive, and more lusting to expand war than
Congress. Congress only chose between the roles of passive
partner or, if active at all, striving to limit or restrain war.

Now, however, the discussion in this Article suggests a way to
analyze the possibility of a very different Congress, one more
“hawkish” and aggressive than the President. More “hawkish” may
have occurred in the past less often than the Congresses that are
either passive or restraining. But, however often the “hawkish”
Congress occurs, it tests the Constitution in new ways.

Moreover, strategically, the United States faces a new defense
situation after 9/11. The United States faces conflicts, large and
small, in any number of nations that may host enemies. In each
such conflict, the United States may well face choices among
greater or lesser degrees of aggressiveness, variations about which
reasonable national security may disagree in the extent to which
the President and Congress might go different ways.

285. Congress and the President would accuse each other of not making
funding available to American troops who are engaged in the field in fighting a
dangerous foe. The 1990s taught that the public trusted the President more in
such a dispute. Looking back, it was only after a President had undermined the
public trust that Congress could put through Indochina cut-offs in the early
1970s and Boland Amendment cut-offs in the mid-1980s. See generally Fisher,
supra note 19 (discussing several of the President—Congress disputes).
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On the one hand, a crusading President may elicit the
traditional congressional provisions of limitation and restraint.
However, on the other hand, a “less hawkish” President may elicit
provisions from Congress that take an aggressive stance and go
past previous policy lines. These are not wars like World War I
and II, or the Gulf War, as to which, once underway, Congress
does not scrap with Presidents about the scope. It may be a whole
new world.

Furthermore, in shaking up the old ways of thinking, these
different situations play mix and match with the previously clear
correlations of the policy toward war and the support for branches
of government. Traditionally, pro-executive observers felt
comfortable on multiple grounds to challenge congressional
provisions as dovish. Such pro-executive observers would oppose
the cut-off provisions for the Vietnam War, the restraining Boland
Amendments for the Contra war, or the provisions of the Detainee
Treatment Act against extreme treatment. Conversely, pro-
congressional observers supported these provisions, also feeling
comfortable on multiple grounds. However, once the focus of
analysis turns to “hawkish” provisions, such views line up
differently. Those favoring the validity of “hawkish” steps in
wartime must learn sometimes to defend congressional power, and
those opposing such validity must learn to argue the pro-executive
position.

This new kind of thinking may produce a more nuanced, three-
dimensional way of addressing this subject. An observer must take
each constitutional issue on its individual merits rather than take an
ideological line that the executive, or the Congress, must always
prove right; or that the “hawkish,” or non-“hawkish,” view must
always prove right. Certainly, the author experienced a need in
analyzing this Article’s hypotheticals to think more flexibly.

Additionally, this fresh perspective teases apart the separate
significance of the differences among Congress’s Article I powers
and among the Commander in Chief’s powers. This Article’s
analysis builds, as noted, on recent scholarly work responding to
the formalistic doctrinal theories put forth for President Bush’s
actions—recent work that develops the many specific instances in
American history of meaningful constitutional interaction.

Hitherto, observers tended, when discussing appropriation
provisions, to lump all provisions together as one always-
applicable “Congressional Power.” And, observers defending the
executive tended, when analyzing constitutional issues, to lump the
different aspects of the Commander in Chief power, and other
powers, together. However, it appears that the “No Appropriation”
clause has a one-way effect, supporting restrictions or limitations
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but not mandatory appropriations. Moreover, it accomplishes little
to try to lump all the different aspects of the theatre of war together
under one sprawling “Commander in Chief” power. The mention
of that power provides no magic incantation to shoo away all
congressional action. Each provision warrants analysis on its own.
This view suggests greater precision than in the past about the
particular congressional authority at issue and the particular
complaint of intrusion upon the Commander in Chief.

Moreover, currently a substantial fraction of the provisions at
issue, or their most relevant immediate precedents, comes aboard
one of the defense authorization or appropriation provisions. The
defense authorization system, and the rest of the work of the armed
services (and sometimes foreign affairs and intelligence)
comm1ttees took on extraordinary importance after World War
117 These take on even greater importance after 9/11. Often,
examination of the record of similar provisions considered by these
committees puts a concrete and persuasive context around the
proposal of particular challenged provisions.

Oliver Wendell Holmes said, famously, that “a page of history
[was] worth a volume of logic.”**’ Today, that page of history
often comes from the run-up in past authorization and
appropriation bills. For example, when the system of joint
combatant commands has strong statutory roots, it makes little
sense to conjure up some executive genie, some unique
Commander in Chief power to decide military structures, that can
blow the latest provision away. When the impoundment power has
lapsed for almost 40 years of military appropriations, it makes little
sense to drag that genie out for impounding some recent spending
provision.

Thus, the provisions and hypotheticals discussed in this Article
may provide, hopefully, a new frontier for study of the war power.
In these and other respects, it is hoped the Article may enable those
looking for the fresh challenges in analy51s of war powers to
awaken out of their “dogmatic slumber.”

286. See generally BLECHMAN, supra note 128.

287. N.Y. Trust Co. v. Eisner, 256 U.S. 345, 349 (1921).

288. IMMANUEL KANT, Introduction to PROLEGOMENA TO ANY FUTURE
METAPHYSICS (Paul Carus trans., 1902) (1783), available at http://
www.mnstate. edu/gracyk/courses/ph11%20306/kant materials/prolegomena2.htm
(Kant’s famous self-description of what occurred when he read Hume).






