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Physicians with AIDS 

Acquired Immunodeficiency Syn
drome (AIDS) is the illness that will 
probably go down in history as the epi
demic of the twentieth century. There are 
court battles between people who con
tract the disease from a sexual partner 
and even between people who are ex
posed to the virus through sexual contact 
and have not yet developed the disease or 
related syndrome. I There are lawsuits by 
people who have become infected 
through blood transfusions or medical 
supplies.2 There has not yet been a suit 
from a patient claiming he contracted 
AIDS from his attending physician. Will 
there be? Physicians have no special 
immunity from the disease; and to date 
there are approximately 469 physicians 
and 2,586 health care workers with the 
disease.3 Physicians with AIDS pose a 
dilemma which involves their pursuit of 
their right to not be fired or lose their 
hospital employment privileges and their 
patients' rights to not risk exposure to a 
fatal disease without being informed of 
the risks. 

Former Surgeon General C. Everett 
Koop has stated "that physicians with 
AIDS are going to present the medical 
profession with one of the twentieth 
century's major ethical problems ... • Not 
only is there concern about the possibil
ity of transmitting the virus, but there is 
also the problem of the cerebral dysfunc
tion produced by AIDS and how such 
dysfunction may affect a physician's judg
ment and motor control. 

The first cases of AIDS were reported to 
the Center for Disease Control (CDC) in 
the summer of 1981.5 From then until 
December, 1987, there have been ap
proximately 47,000 reported cases of 
AIDS in the United States. Of these cases, 
58% ofthe patients have alreadydied.6 It 
is estimated that between one and two 
million individuals in the United States 
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are infected with HIV (human immu
nodeficiency virus)1 and are at this time 
exhibiting no symptoms. Although the 
United States has the majority of re
ported cases, AIDS is a worldwide epi
demic.s 

How the Disease Affects the 
Patient-Mentally and Physically 
The etiologic agent of the acquired 

immunodeficiency syndrome is the 
human immunodeficiency virus (HIV). 
HIV has the ability to infect and eventu
ally incapacitate the host's immune sys
tem which is responsible for protecting 
the body from foreign invasion. A defec
tive immune system renders the host 
susceptible to "opportunistic" infections 
and neoplasms. The course of the im
mune defect is, at this time, progressive 
and irreversible.9 

It is important to differentiate between 
"having AIDS" and being seropositive. 
This is a minor point, but one which shall 
become increasingly important as more 
people are found to be seropositive, yet 
remain symptomless (and thus without 
impairment) for an extended period of 
time. 

People who have AIDS are susceptible 
to a number of diseases and opportunis
tic infections (e.g., cytomegalovirus, 
toxo-plasmosis and herpes simplex). 
These illnesses are caused by pathogens 
that are routinely found in the environ
ment and which are not harmful to a 
person whose immune system is not 
compromised by the virus. IO 

Initial symptoms of AIDS include en
larged lymph nodes. Cells involved with 
host immune defense normally live in 
these lymph nodes. Such nodes or glands 
are found most frequently in the neck 
groin and axilla. Other symptoms in: 
clude anorexia, fatigue, fever, night 
sweats, diarrhea, weight loss, persistent 
coughs and various skin lesions. The 

majority of AIDS patients develop a 
pneumonia caused by the protozoan 
pneu.mocystis carinii. In addition, ap
proXimately 37% of AIDS-infected per
sons develop a form of skin cancer called 
Kaposi's sarcoma. Kaposi's sarcoma is 
not strictly a skin cancer. The lesions 
typically involve endothelial cellsll and 
fibroblasts,12 thus causing damage to 
internal organs13 in ten percent of the 
cases. 

The incubation period for AIDS is esti
mated to be five or more years. 14 Thus an 
individual exposed to the virus must live 
with the possibility of developing AIDS 
for an extended and potentially indefi
nite period of time. 

AIDS not only affects the body's im
mune system, but it also has significant 
effects on the brain.15 Individuals in
fected with HIV frequently suffer from 
AIDS dementia complex which is a 
neurological syndrome characterized by 
abnormalities in cognition, behavior and 
motor performance. This dementia is 
believed to result from the direct effect of 
the virus on the brain and not as a result 
of the opportunistic infections which de
velop.16 The dementia usually arises as a 
complication in the late stages of AIDS. 17 

Researchers surmise that the delayed 
development of the AlDS dementia 
complex, despite early exposure of the 
nervous system to the virus, indicates 
that although the virus is neurotrophic it 
is relatively nonpathogenic for the brain 
in the absence of immunosuppression. IS 

Important clinical features of the de
~ent!a are a slowing and a loss of preci
sIon In both cognitive ability and motor 
control. Patients have reported that 
early in the disease, they must keep Iist~ 
to carry out their normal activities. 
Complex, but formerly routine mental 
tasks, take longer and need to be con
sciously broken down into smaller com
ponent steps. I? 



The intellectual impairment eventually 
becomes more pervasive, affecting essen
tially all aspects of cognition. There is 
also a progressive slowing and decrease 
in the accuracy of performance. 2o Scien
tists have utilized specific neurological 
studies in an effort to document and 
follow the disease process to assist them 
in understanding the basis of the signs 
and symptoms. 21 These tests have dem
onstrated characteristic abnormalities 
produced by the dementia. They include 
difficulty with complex sequencing, im
pairment of fine and rapid motor move
ments and reduced verbal fluency. Other 
verbal abilities, including vocabulary and 
object naming, appear to be maintained 
even when the disease is relatively ad
vanced.22 An interesting discrepancy has 
been noted in some patients between 
their complaints of frequent forgetful
ness and their relatively preserved per
formance on formal memory testing. The 
results of studies indicate that the neu
ropsychological impairments become 
most pronounced when some or all of 
the following demands are placed on the 
patient: performance under time pres
sure, problem solving, visual scanning, 
visual-motor integration and alternation 
between two or more performance rules 
or stimulus setsY 

Despite the studies diSCUSSing the ef
fect of AIDS dementia, the epidemiology 
and clinical course of the dementia com
plex appear to be poorly defined. The 
estimates for the appearance of dementia 
are based on clinical and pathological 
studies.24 Therefore, the frequency of 
this syndrome during each stage of the 
I-IIV infection is uncertain. However, it 
appears to be limited to the later stages of 
the AIDS illness.25 

At present, there is no cure for AIDS 
although researchers are aggressively 
attempting to find one. One of the first 
conferences to highlight advances in 
AIDS chemotherapy was recently held at 
the University of Alabama Medical Cen
ter. A number of researchers presented 
promising findings. William Prusoff, the 
forefather of the azido amino-nucleoside 
analogs, including AZT (one of the first 
drugs to show potential benefit to AIDS 
patients), chronicled the development of 
antiviral agents used for AIDS therapy. 
Prusoffs recent research has led to the 
development of several potentially effec
tive anti-AIDS agents which are currently 
in advanced preclinical trials. 26 

Another researcher at the conference, 
Jean Louis Imbach, Ph.D., Professor of 
Chemistry at the University of Montpel-

lier, France, explained how a class of 
drugs called alpha and alpha beta oli
gonucleotides prevent HIV from replicat
ing. "Current drugs, such asAZT, bind to 
specific sites crucial for HIV multiplica
tion. Compounds studied by Imbach 
bind to viral DNA base sequences that 
carry the genetic information of the virus 
and interrupt its life cycle."27 

How AIDS is Transmitted 
According to the United States Depart

ment of Health and Human Services, 
AIDS is transmitted through sexual con
tact, exposure to infected blood or blood 
products and perinatally from mother to 
baby. The HIV virus has been isolated in 
blood, semen, vaginal secretions, saliva, 
tears, cerebrospinal fluid, amniotic fluid 
and urine. However, epidemiological 
evidence indicates that only blood, se
men, vaginal secretions and possibly 
breast milk are involved in the transmis
sion of AIDS.28 

"the epidemiology 
and clinical course 

of the dementia 
complex appear to 
be poorly defined" 

The virus is carried in the semen or 
vaginal fluids of infected individuals. It 
may be transmitted by sexual intercourse 
to males and females as a result ofhetero
sexual, bisexual or homosexual con
tact. 29 The virus usually enters the body 
via the penis, vagina, rectum or mouth. 
Anal intercourse appears to be the riski
est form of sexual contact.30 It was ini
tially thought that the rectal mucosa was 
particularly susceptible to injury. How
ever, it is not clear that this is the causa
tive factor. 31 

Currently, the weight of evidence 
appears to indicate that AIDS is not con
tracted through everyday contact in the 
workplace or at home, by swimming in 
pools or from mosquito bites.32 How
ever, such a statement is not meant to 
indicate that the methods of transmis
sion and infectivity ofthe AIDS virus are 
conclusively known by the medical or sci
entific community. In fact, there is con
tradictory research on the subject indi
cating just how difficult it is at this time to 
make any definitive statement. l3 The 

AIDS virus is particularly susceptible to 
damage. One must use caution when 
comparing the AIDS virus to other blood 
borne infectious agents, since the AIDS 
virus has unique properties.34 

Certain behaviors have been character
ized by the United States Department of 
Health and Human Services as risky 
when performed with an infected per
son. Such behaviors include: sharing 
needles and syringes; anal sex, with or 
without a condom; vaginal or oral sex 
with someone who is involved in intrave
nous drug use or engages in anal sex; sex 
with a prostitute; and sex, without a 
condom, with an infected person.35 

Current Guidelines to Prevent 
Transmission from Health Care 

Workers to Patients 
The CDC has issued guidelines for pre

vention of HIV transmission in health 
care settings and during invasive proce
dures. These guidelines include recom
mendations that: 

(1) blood and body fluid precau
tions be consistently used for all 
patients regardless of their blood
borne infection status. This exten
sion has been referred to as "Univer
sal Precautions" and these precau
tions are intended to prevent paren
teral, mucous membrane, and non
intact skin exposures of HCWs 
(health care workers) to blood
borne pathogens. Body fluids to 
which these precautions apply in
clude blood, other body fluids con
taining visible blood, semen and 
vaginal secretions, and cerebrospi
nal, synovial, pleural, peritoneal, 
pericardial and amniotic fluids. Pro
tective barriers, such as gloves, 
gowns, masks and protective 
eyewear should be employed when
ever there is a risk of exposure to 
blood or other body fluids to which 
universal precautions apply. 
(2) care be taken to prevent injuries 
when using needles, scalpels and 
other sharp instruments. 
(3) hands and other skin surfaces 
that are contaminated with blood or 
other body fluids to which universal 
precautions apply should be imme
diately and thoroughly washed.36 

The above resolutions are evidence 
that the majori ty of the American Medical 
Association (AMA) recognizes that there 
is a problem and that there exists a poten
tial for it to become compounded unless 
steps are taken. Substitute Resolution 6 
asks that the problem of AIDS transmis
sion from health care workers be ad
dressed. 
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The AMA, in an effort to handle the 
potential problems resulting from health 
care workers with AIDS, has begun to 
devise guidelines for dealing with the 
situation. Report 7-1-88, generated in 
June 1988, is the result of Resolution 6,37 
"Disability for Physicians with Infectious 
Diseases," introduced by the Missouri 
delegation.38 It was resolved that "the 
American Medical Association study the 
many and varied issues relating to physi
cians, resident physicians and medical 
students who become HIV or hepatitis B 
positive, particularly the issue of the 
availability of disability insurance ...... It 
further calls for "the AMA to encourage 
insurers to pay appropriate disability in
come to potentially infectious physicians 
and other health care providers (hepati
tis B or human immunodeficiency virus 
positive) who restrict or cease practice to 
minimize risk of infecting patients." 

Resolution 183, contained in Substi
tute Resolution 6, calls for the "AMA to 
work with appropriate organizations to 
develop national policies that address 
the issue of the HIV-seropositive resi
dent.39 These policies should address: 
(1) discrimination; (2) confidentiality; 
(3) financial support, if training is dis
continued; and (4) medical procedures 
that can be performed while undergoing 
specialty training. ".0 

Resolution 187, also contained in Sub
stitute Resoluion 6, asks the "AMA to 
work with constituent state associations 
and specialty societies to review and rec
ommend changes to disability policies 
for health care workers who must with
draw from all or part of their duties due 
to HIV-seropositivity and to develop 
guidelines that will assist health care 
workers in understanding and evaluat
ing appropriate disabili ty insurance poli
cies ... •1 

The final resolution, Resolution 200, 
contained in Substitute Resolution 6, re
quests the AMA "to adopt a policy that 
HIV-seropositivity should not be the sole 
reason for removal of a physician from 
the medical staff, to declare that HIV
positive physicians should be allowed to 
continue to practice medicine so long as 
they cannot transmit the virus, and to es
tablish a policy for HlY-positive physi
cians whereby modification of medical 
staff privileges or dismissal should be 
based on whether that physician exposes 
patients to a risk of HIV infection. ".2 

As of the summer of 1988, approxi
mately 5.5% ofthe total number of AIDS 
cases in the United States had occurred in 
health care workers (HCW).43 The me
dian age for HCWswithAIDS is thirty-five 
years, similiar to the general population. 
Of the HCWs with AIDS, 91.6% were 
males and the majority were white. 
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Ninety-five percent of the HCWs with 
AIDS could be classified into known 
transmission categories. The HCWs with 
AIDS were more likely to be homosexual 
or bisexual men and less likely to be intra
venous drug abusers. However, they 
were also more likely to have an un
known risk factor.'" Overall, 5.3% ofthe 
HCWs with AIDS had an undetermined 
risk factor compared to 2.8% for other 
AIDS patients. The reasons behind this 
are unknown, but could include a hesi
tancy on the part of HCWs with AIDS to 
report risk factors, or it could be a result 
of the occupational risk of HIV infection 
due to exposure to infected blood. Ten 
percent of all reported AIDS cases for 
which a risk could not be determined 
have been HCWs. This proportion has 
not changed with time.46 

Although there are health care workers 
with HIV, there is currently no evidence 
of transmission of HIV from health care 
workers to patients!' One possible rea
son is that the concentration ofHIV in the 
blood may be very low. However, the 
situation with HIV is similiar to that of the 
hepatitis B virus (H8V)!8 It is useful to 
look at transmission of HBY from health 
care workers to patients because more is 
known about the transmission of HBV 
than HIV. 

Uthere is currently 
no evidence of 

transmission of HW 
from health care 

workers to patients. " 

Like HIV, HBY can be transmitted by 
both heterosexual and homosexual in
tercourse, by infected blood, and perina
tally. Unlike HIV, H8Y has been shown to 
be transmitted by saliva and from both 
patient to HCW and vice-versa.49 There 
are three major risk factors associated 
with the transmission of HBY: male 
homosexuality; intravenous drug abuse; 
and heterosexual exposure. HBY is more 
infectious for humans than HIV, possibly 
because there is a much higher concen
tration of HBY (lOS/ml) than HIV (106/ 

ml) in the blood.'o The magnitude ofHN 
transmission, after a needlestick or an 
equivalent exposure, has been reported 
to be less than 1.0%, whereas there is a 
19% to 24% risk of acquiring HBY follow
ing such exposure.'1 It is noteworthy that 
accidental needles tick transmission of 
HBY without concomitant transmission 

of HIV with blood drawn fcom an AIDS 
patient has been reported.'2 Addition
ally, outbreaks ofHBY associated with in
fected oral surgeons and dentists have 
been reported, thus demonstrating that 
transmission from an infected HCW to a 
patient does occur in the case ofHBy.H 

The latest report of the Board ofTrus
tees of the AMA, taking into account the 
CDC guidelines, the incidence ofHBY in
fection from HCWs to patients and the 
lack of definite information about trans
mission of HN from HCWs to patients, 
states that "[s]o long as HIV-infected 
HCWs do not have any evidence of an 
illness that may compromise their ability 
to adequately and safely perform their 
medical duties, including invasive proce
dures, and so long as such HCWs adhere 
to current infectious disease control 
guidelines, they may continue with their 
profeSSional practice."'· 

One suggestion wouldbeto categorize 
physicians and HCWs in various stages of 
infection from AIDS. The smallest subset 
would contain physiCians with mental 
impairments and AIDS symptoms. While 
no restrictions would be placed on the 
group (all physicians), it may be desir
able to restrict seropositive (infectious) 
physicians from frequent direct patient 
contact,and the subset group may not be 
able to practice competent medicine at 
all due to mental deficiency. 

Concerns and Rights of Physicians 
with AIDS 

The primary conflict between the phy
sician and patient or the physician and 
hospi tal is whether to allow the physiCian 
to continue in a medical capacity involv
ing direct contact with patients. The phy
sician has a financial as well as an emo
tional interest in continuing his job. The 
right of a physician to retain or acquire 
employment may depend on rights of 
nondiscrimination." The physician can 
argue that AIDS, AIDS related complex 
(ARC) ,'6 or seropositivity does not impair 
performance on the job or place other 
employees or patients at risk. Discrimi
nation based on health status is then 
unjustified. In addition, if it is deter
mined that impairment or risk of infec
tion exists, the physician may claim a 
right to alternative employment where 
there is no risk to others. 

The hospital may attempt to claim that 
the fears of employees working in close 
contact with the infected physician could 
disrupt the smooth operation of the 
workplace. However, the United States 
Supreme Court has determined that 
such fears alone are not sufficient to 
justify the dismissal of such an individ
ual." The Court stated "society's accu
mulated myths and fears about disability 



and disease are as handicapping as are 
the physical limitations that flow from 
actual impairment. "58 

Unless the physician informs the hospi
tal, there is also the issue of confidential
ity. Confidentiality of laboratory test re
sults are often compromised by state stat
ute or common law. The reasons behind 
this often involve the duty of an individ
ual to warn of potential peril. Public 
health legislation frequently requires 
reporting of otherwise confidential in
formation when contagious, infectious 
or sexually transmitted diseases are in
volved.59 It is usually required that au
thorities protect such data from im
proper release. However, some cases of 
tracing may identify the party. In the case 
of AIDS , claims of confidentiality are rein
forced by the argument that the prema
ture release of seropositive results would 
deter members of high-risk populations 
from going through testing procedures. 
Yet physicians routinely submit to testing 
for tuberculosis and hepatitis B and read
ily acknowledge the wisdom behind the 
cessation of certain forms of patient con
tact.6O However, tuberculosis is transmis
sible through saliva and may be transmit
ted by particulates in the air. HepatitiS B, 
as discussed earlier, has a different viru
lence than HIV.61 Once again AIDS shows 
itself to be unique and difficult to deal 
with~n every level. 

There are points at which the law man
dates the disclosure of delicate and pos
sibly harmful medical information. It is a 
principle oflaw that at some point disclo
sures are permissible breaches of confi
dentiality.62 The Supreme Court of Cali
fornia summarized this principle when it 
observed that "[ t ] he protective privilege 
ends where the public peril begins."6~ It 
can be argued, though, that the protec
tive duty owed to a third party, such as a 
patient, may be discharged by warning 
them of the source and nature of the 
danger. 

The issue of AIDS and confidentiality 
frequently arises when health care work
ers feel the right and need to be notified 
of the status of patients with AIDS or 
ARC.64 Members of the house staff65 fre
quently argue that the fact that a patient 
is seropositive should be prominently 
displayed on the chart. However, within 
a hospital, the confidentiality of a medical 
chart is a contradiction in terms. Health 
care workers requesting such disclosure 
stress the severity of the illness and the 
"unknown" involved in transmission and 
infection.66 Shouldn't the same standard 
apply to patients about to be treated by a 
physician seroposititve for AIDS? 

Potential Causes of Action for 
Patients Treated by a Physician with 

AIDS 
A patient who is treated by a physician 

with AIDS may have the following causes 
of action available to them: lack of in
formed consent; negligence; battery; 
fraudulent misrepresentation; or inten
tional infliction of emotional distress. 
These actions will be discussed along 
with pertinent defenses or limitations. 

Informed Consent 
A physician has a legal duty to disclose. 

to a patient sufficient information to 
enable the patient to make an informed, 
intelligent choice whether to accept or 
reject a recommended procedure or 
treatment.67 One of the elements of in
formed consent requires that a patient be 
informed of the known inherent risks 
which are material to an informed deci
sion.68 This element is tempered by the 
fact that a physician may refrain from in
forming a patient of certain information 
when he is reasonably certain the patient 
would develop anxiety which would be 
detrimental to the patient.69 It may not be 
necessary for a patient to be informed 
that his physician has AIDS. Such knowl
edge, however, may be important in the 
patient's decision of whether to continue 
under the care and treatment of that 
physician. 

"at some point 
disclosures are per
missible breaches of 

confidentiality. " 

Negligence 
The tort of negligence requires two 

elements: "I) a wrongful act or omission 
of a duty by the defendant; and 2) dam
age or loss to the plaintiff as a conse
quence of the defendant's wrongful act 
or omission."70 A patient who contracts 
AIDS after exposure from an AIDS-in
fected physician may have a cause of 
action for negligence. But the patient 
must prove that the physician had a duty 
to disclose the condition or possibly a 
duty not to treat the patient. In addition 
to establishing a duty, the patient would 
have to demonstrate that the physician 
with AIDS was the proximate cause of the 
HIV infection.71 

Battery 
Battery is another cause of action 

which may be pursued by a patient 
treated by a physician with AIDS. Battery 
consists of the unpermitted application 
of trauma by an individual to the body of 

another.72 An accidental or inadvertent 
touching does not constitute battery.n 
Transmission of an infectious disease like 
AIDS would qualify as a harmful or offen
sive contact on the part of the defendant 
physician. The pain and emotional 
trauma of the disease would certainly 
establish the harm.74 This element may 
be more difficult to establish by a patient 
who does not yet have the disease but 
who merely becomes aware of the poten
tial harm when the physician's condition 
is revealed. 

The plaintiff in a battery action must es
tablish that the defendant intended to 
cause the unprivileged contact or trans
mission of the disease. It is the rare or 
nonexistent physician who intends to 
cause harm or the transmission of a 
deadly disease. However, it is possible 
that a court may infer the intent from the 
lack of disclosure by the physician with 
the infectious disease." The physician 
who informs his patient that he has AIDS 
and obtains the patient's consent to treat
ment will be protected from a charge of 
battery. However, such consent will not 
insulate the physician from a suit for a 
lack of informed consent?6 

Intentional and Negligent 
Misrepresentation 

There are five elements which must be 
satisfied in an action for intentional mis
representation by a physician. They are: 
1) the physician makes a false representa
tion of material fact to the plaintiff pa
tient; 2) the falsity is known to the physi
cian, or the misrepresentation is made 
with such reckless disregard for the truth 
as to be the equivalent of actual knowl
edge of its falsity; 3) the misrepresenta
tion was made by the physician for the 
purpose of defrauding the patient; 4) the 
patient not only relied upon the misrep
resentation but had a right to rely on it; 
and 5) the patient suffered damages as a 
direct result of their reliance upon the 
physician's misrepresentation.77 

Normally a defendant in such actions is 
not liable for expressions of opinion, ex
pectations, judgment or ordinary "puff
ing. "78 A false representation dealing 
with a matter which is peculiarly within 
the knowledge of the representer is ac
tionable if the plaintiff relies upon the 
representation to his detriment.'9 A phy
sician would have knowledge about the 
transmission of AIDS that a patient may 
not be able to verify. Considering the 
indefinite nature of certain aspects of 
AIDS, it is likely that a physician disclos
ing that he had AIDS, by discussing what 
he realistically expects the chances of 
transmission to be, would be able to 
defend an action of intentional misrepre
sentation. 
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A more likely situation would involve a 
patient suing for intentional misrepre
sentation by omission after discovering 
that the surgeon who removed his ap
pendix had AIDS. In Maryland, a deliber
ate omission or concealment of material 
fact is actionable as an affirmative mis
statement.80 Maryland courts recognize 
that "fraud may consist in a suppression 
of the truth as well as in the assertion of 
a falsehood."81 Normally there is no duty 
to disclose information that is not re
quested. However, confidential or spe
cial relationships impose an affirmative 
dutyof full disclosure.82 In addition to in
tentional misrepresentation by omis
sion, a patient would also have the action 
of negligent misrepresentation by omis
sion available to him.8l 

An alternative is an action for negligent 
misrepresentation. In contrast to actions 
for intentional misrepresentation, ac
tions for negligent misrepresentanon do 
not require that plaintiffs demonstrate 
that the defendant acted willfully.84 Neg
ligent representation actions evolved be
cause plaintiffs were suffering damages, 
yet had no right of recovery.85 Negligent 
misrepresentation requires the follow
ing elements: 1) the defendant owed a 
duty of care to the plaintiff; 2) the defen
dant made a false statement of material 
fact to the plaintiff; 3) the defendant in
tended that the plaintiff rely on the state
ment; and 4) the plaintiff sustained dam
ages as a direct result of the defendant'S 
negligent statement.86 It is not required 
that the plaintiff prove that the defendant 
knew the statement was false when 
made, but merely that the statement was 
made negligently, without regard to 
whether it was true or not.87 

Intentional and Negligent Infliction 
of Emotional Distress 

An action for intentional infliction of 
emotional distress requires the plaintiff 
patient to demonstrate that: 1) the defen
dant physician's conduct was intentional 
or reckless; 2) the physician's conduct 
was extreme and outrageous; 3) there 
was a causal connection between the 
physician's wrongful conduct and the 
emotional distress; and 4) the emotional 
distress was severe.88 The long incuba
tion period for AIDS (time after exposure 
to develop antibodies to the virus and the 
even longer period oflatency before the 
disease manifests itself), is arguably a fac
tor causing severe emotional disress. It is 
also a factor which may make it impos
sible for the plaintiff patient to prove the 
defendant physician actuallywas respon
sible for transmission of the virus. Be-

100The Law Forum/20.2 

cause of this, some patients may argue 
the physician was responsible for negli
gent infliction of emotional distress. 

The majority of courts which recognize 
this form of action limit liability to situ
ations where the emotional harm is con
nected to an independently actionable 
tort or with a "contemporaneous or 
consequential physical injury."89 This 
being the case, the patient would be 
more likely to bring an action based on 
one of the tort actions already discussed. 
An action for infliction of emotional dis
tress would most likely be brought by an 
individual chOOSing to bring action 
based on their exposure to the disease 
(i.e., surgeon with AIDS cuts himself 
while removing the plaintifrs spleen). 
This avoids waiting to determine 
whether the virus actually manifests it
self. Such a preemptive action would 
appear to avoid the problem of causation 
and proving that the physician actually 
transmitted the virus to the plaintiff. 

tiThe long incuba
tion period for 

AIDS ... is arguably a 
factor causing 

severe emotional 
distress. " 

Conclusion 
Because AIDS is widely recognized as a 

fatal disease, there is concern about its 
possible transmission in health care set
tings from both patients and health care 
workers. Yet, only twenty-two cases of 
HIV infection were the result of transmis
sion from infected patients to HCWs.90 

The majority of these cases were from 
accidental needlesticks. These facts must 
be tempered with the knowledge that not 
all the cases were the result of an acciden
tal needlestick.91 At this time, the AMA 
may take comfort in the statistic that 
although 5.5% of adult cases of AIDS have 
occurred in HCWs, there has not been a 
single case reported to date of any pa
tient being infected by a HCW carrying 
the virus.92 The AMA suggests that this 
may be because so few of the infected 
HCWs perform invasive procedures, and 
those that do are extraordinarily careful 
to avoid transmission of the virus.9l It is 
interesting that the AMA, in suggesting 

the above reasons, fails to mention the 
most obvious--the delay in testing posi
tive for exposure to the virus (as ofJune 
1, 1989 the time for incubation of the 
virus prior to testing positive is said to be 
one to three years) and the five to ten year 
delay known to exist before developing 
the AIDS disease. 
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