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apparent success in Chicago, Burlington & Quincy, and its partial
redemption in Powell v. Alabama.

Decided in 1884, Hurtado concerned the prosecution of a capital
murder case based solely upon an information filed by the district
attorney without presentment or indictment before a grand jury.” The
Fifth Amendment clearly prohibited this practice federally and so the
question became whether the prohibition would apply against the States
through the due process clause of the Fourteenth Amendment.”” Justice
Stanley Matthews’ majority opinion is a classic exposition of due
process. After a scholarly survey of the concept from the Magna Carta
to the current day, Matthews posited due process as an evolving
understanding responsive to “new and various experiences of our own
situation.”™ In what became an enduring formulation, Matthews finally
described due process as “th[e] law of the land in each State . . . exerted
within the limits of those fundamental principles of liberty and justice
which lie at the base of all our civil and political institutions.”™ Though
Matthews’ rhetoric promoted vigorous protection of individual rights,
he nonetheless concluded that indictment by grand jury was not a
necessary requirement of due process.” Hurtado lost; his death
sentence was affirmed.

Matthews justified this result without reference to the extensive
precedent or history he had surveyed.” Instead, he reasoned by a
painfully simple syllogism. For his major premise, Matthews stated,
“According to a recognized canon of interpretation . . . we are forbidden
to assume, without clear reason to the contrary, that any part of [the
Fifth] amendment is superfluous.” For his minor premise, Matthews
pointed out that the phrase “due process of law” appears alongside the

236. Hurtado v. California, 110 U.S. 516, 520 (1884).
237. Id.

238. Id. at 531. For Matthews’ survey of the historical meanings of due process, see id.
at 521-30.

239. Id. at 535. The Court immediately picked up on this formulation and continues to
use it to this day. See, e.g., McDonald, 130 S. Ct. at 3034; Pacific Mut. Life Ins. Co. v. Haslip,
499 U.S. 1, 32 (1991) (Scalia, J., concurring) (noting that Hurtado introduced “‘fundamental
justice’ [to] the due process lexicon”); Duncan v. Louisiana, 391 U.S. 145, 149 (1968); Powell
v. Alabama, 287 U.S. 45, 66 (1932); Twining v. New Jersey, 211 U.S. 78, 102 (1908).

240. Hurtado, 110 U.S. at 534-35, 538.

241. Matthews’ historical survey and analysis of precedent unfolds over thirteen pages of
the U.S. Reporter. See id. at 521-34. His syllogism occurs over a single page and cites no
authority whatsoever. See id. at 534.

242. 1d.
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Fifth’s Amendment’s “specific and express provision for perpetuating
the institution of the grand jury.”®® From these premises, the “natural
and obvious inference is, that in the sense of the Constitution, ‘due
process of law’ was not meant or intended to include, ex vi termini, the
institution and procedure of a grand jury.”** Finally, Matthews added
that if it had been part of the purpose of the Fourteenth Amendment
“to perpetuate the institution of the grand jury in all the States, it would
have embodied, as did the Fifth Amendment, express declarations to
that effect.”*

In dissent, Justice Harlan bristled at Matthews’ deduction. “This line
of argument,” stated Harlan, “would lead to results which are
inconsistent with the vital principles of republican government.”**
Harlan reasoned that if the presence of “due process” along-side a
specific provision for grand juries in capital cases in the Fifth
Amendment necessarily meant that grand juries were excluded from
due process, then

inexorable logic would require it to be, likewise, held that the
right not to be put twice in jeopardy of life and limb for the same
offence, nor compelled in a criminal case to testify against one’s
self—rights and immunities also specifically recognized in the
Fifth Arzgendment—were not protected by that due process of
law . ...

Harlan further argued that the same “inexorable logic” would also
exclude from due process “the right of persons to just compensation for
private property taken for public use,” the rights of the accused secured
under the Sixth Amendment, and even the right to a petit jury.”® In
other words, the majority’s logic would prevent all incorporation claims.

According to Harlan, this unjust implication of Matthews’ syllogism
both invalidated the logic and contradicted the idea that due process
protected “fundamental principles of liberty and justice.” Instead of
employing the canon assuming no superfluous language, Harlan urged

243. Id.

244, Id.

245. Id. at 535.

246. Id. at 547 (Harlan, J., dissenting).
247. Id. (Harlan, J., dissenting).

248. Id. at 548 (Harlan, J., dissenting).
249. Id. (Harlan, J., dissenting).
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that the provision of due process of law constituted an additional layer
of protection for liberty and property.”” On his reading, this additional
protection included the right to a grand jury indictment in capital
cases.”

Thirteen years later, the Court confronted a question that Harlan
had specifically identified as one answered by the Hurtado majority’s
“inexorable logic.” Decided in 1897, Chicago, Burlington & Quincy
concerned whether a railroad company was entitled under the Due
Process Clause to “just compensation” for private property taken for
public use.”” Justice Harlan delivered the opinion of the Court, which
held that due process prohibits States from taking private property for
public use without just compensation.’® This result flew in the face of
the no-superfluous-language reasoning in Hurtado since the Takings
Clause also appears along-side the Fifth Amendment’s Due Process
Clause.™ Given this, and despite its obvious relevance, it perhaps
comes as no surprise that Harlan in Chicago, Burlington & Quincy
utterly failed to cite to Hurtado.”™

Yet Harlan’s Chicago, Burlington & Quincy opinion evidently
attacked the Hurtado majority sub silentio. Harlan argued for an
expansive, substantive conception of due process, emphasizing that “[ijn
determining what is due process of law regard must be had to substance,
not to form.”™ Just as his prior dissent had described grand jury
indictment in capital cases as a fundamental principle of liberty,”’

250. Id. at 550 (Harlan, J., dissenting).

251. Id. at 550-51 (Harlan, J., dissenting) (citing Jones v. Robbins, 74 Mass. (8 Gray) 329
(1857)). In Robbins, Chief Justice Shaw of the Supreme Judicial Court of Massachusetts
confronted whether due process of law included indictment by grand jury and concluded that
it did. See id.

252. Chi., Burlington & Quincy R.R. Co. v. City of Chicago, 166 U.S. 226, 233 (1897).

253. Id. at 241 (“In our opinion, a judgment of a state court, even if it be authorized by
statute, whereby private property is taken for the State or under its direction for public use,
without compensation made or secured to the owner, is, upon principle and authority,
wanting in the due process of law required by the Fourteenth Amendment . ...”). Although
Harlan vindicated the due process principle, his opinion nonetheless held that the one dollar
nominal compensation paid the railroad company was “just compensation.” See id. at 257-58.
Writing in dissent, Justice Brewer agreed with the general due process principle, but opined
that the nominal compensation did not meet due process standards. /d. at 259 (Brewer, J.,
dissenting).

254. See U.S. CONST. amend. V.

255. See Chi., Burlington & Quincy, 166 U.S. at 228-58.

256. Id. at 235.

257. See Hurtado v. California, 110 U.S. 516, 558 (1884) (Harlan, J., dissenting).
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Harlan’s later opinion characterized protection of property rights as “a
vital principle of republican institutions.”” In both cases, Harlan found
the justification for due process protection under the Fourteenth
Amendment in longstanding traditions honoring the practice at issue.”
This analytical resonance as well as the obvious identity of author and
doctrinal result explains the hermeneutic connection between the two
opinions posited in Figure 4.

Harlan’s success in Chicago, Burlington & Quincy in quietly pushing
his Hurtado analysis in the takings realm did not extend to criminal
procedure cases. In 1900, the Court held in Maxwell that a petit jury
composed of eight people did not violate due process despite the Sixth
Amendment’s requirement of twelve jurors.” The majority primarily
relied on Hurtado to justify its decision.” Harlan dissented, relying on
Chicago, Burlington & Quincy as authority and also citing his own
Hurtado dissent.” Eight years later in Twining, the Court ruled that the
privilege against self-incrimination did not apply in state prosecutions
and again relied, in part, on Hurtado® Harlan again dissented.™
Although this time Harlan did not directly cite to his own prior
opinions, he nonetheless advanced his traditional arguments in favor of
incorporation.**

258. Chi., Burlington & Quincy, 166 U.S. at 235-36.

259. Compare id. at 235-41, with Hurtado, 110 U.S. at 550-57 (Harlan, J., dissenting).
The tradition of grand jury indictments in capital cases extends back to the Magna Charta and
appears older than the tradition of just compensation for takings.

260. See Maxwell v. Dow, 176 U.S. 581, 602-03 (1900).

261. Id. at 603 (“Trial by jury has never been affirmed to be a necessary requisite of due
process of law. In not one of the cases cited and commented upon in the Hurtado case is a
trial by jury mentioned as a necessary part of such process.”).

262. See id. at 614 (Harlan, J., dissenting) (citing Chicago, Burlington & Quincy, 166 U.S.
at 233)); id. at 606 (Harlan, J., dissenting) (recalling his Hurtado dissent and adhering to views
expressed therein).

263. See Twining v. New Jersey, 211 U.S. 78, 101 (1908) (citing Hurtado, 110 U.S. at
528); see also id. at 106 (“The power of the people of the States to make and alter their laws at
pleasure is the greatest security for liberty and justice, this court has said in Hurtado.”
(citation omitted)).

264. See id. at 114 (Harlan, J., dissenting).

265. The absence of direct citation explains why the arrow in Figure 4 connecting
Harlan’s Twining dissent to his prior Maxwell dissent is dotted. In Twining, Harlan
emphasized self-incrimination as a privilege or immunity of national citizenship. See, e.g., id.
at 122 (Harlan, J., dissenting). However, he nonetheless adopted the essential position that
the Fourteenth Amendment, by due process or privileges and immunities, incorporated the
Bill of Rights against the states:
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This brings us at last to Powell v. Alabama, the Supreme Court’s
1932 decision in the infamous Scottsboro Boys case.” The young black
defendants in Powell stood convicted of raping two white girls and faced
death sentences.” Before the Court, the defendants generally argued
that the proceedings below suffered from profound prejudice and
intimidation. Their legal claim was that they had been denied the
assistance of counsel and that this violated due process of law.® This
squarely presented the doctrinal question of “whether the denial of the
assistance of counsel contravenes the due process clause of the
Fourteenth Amendment to the Federal Constitution.”*”

Writing for a seven-justice majority, Justice George Sutherland first
considered the facts. The trial court proceedings took place in “an
atmosphere of tense, hostile and excited public sentiment,” wrote
Sutherland.” Although counsel was eventually assigned hours before
trial, the appointment was “little more than an expansive gesture” such
that “[u]nder the circumstances disclosed ... defendants were not
accorded the right of counsel in any substantial sense.”””" Turning to the
Fourteenth Amendment question, Sutherland proposed to test
“whether due process of law has been accorded in given instances” by
looking to English “settled usages and modes of proceeding . .. before
the Declaration of Independence” so long as those settled usages and
modes suited “the civil and political conditions of our ancestors by
having been followed in this country after it became a nation.””” Under

The privileges and immunities mentioned in the original Amendments, and
universally regarded as our heritage of liberty and from the common law, were thus
secured [by the Fourteenth Amendment] to every citizen of the United States . ..

and due process of law, in all public proceedings affecting life, liberty or property,

were enjoined equally upon the Nation and the States.
Id. (Harlan, J., dissenting).

266. Powell v. Alabama, 287 U.S. 45 (1932). Of course, the profound racial and regional
divisions exposed by the Scottsboro Boys episode implicate discourses and institutions well
beyond incorporation and the Supreme Court. See, e.g., N. Jeremi Duru, The Central Park
Five, the Scottsboro Boys, and the Myth of the Bestial Black Man, 25 CARDOZO L. REV. 1315,
1321-25, 1335 (2004).

267. See Powell, 287 U.S. at 49-50.

268. Seeid. at 50.

269. Id. at 60.

270. Id. at51.

271. Id. at 56, 58.

272. Id. at 65 (citing Lowe v. Kansas, 163 U.S. 81, 85 (1896)).
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this test, held Sutherland, due process “has not been met in the present
case.””

Critically, Sutherland did not end his analysis there. He continued:
“We do not overlook . . . Hurtado, where this court determined that due
process of law does not require an indictment by a grand jury as a
prerequisite to prosecution by a state for murder.”™ Sutherland then
quoted Justice Matthews’ entire Hurtado syllogism that excluded grand-
jury indictment from due process under the canon precluding
superfluous language.” Since the Sixth Amendment explicitly provides
for the assistance of counsel in criminal prosecutions, conceded

Sutherland:

In the face of the reasoning of the Hurtado case, if it stood alone,
it would be difficult to justify the conclusion that the right to
counsel, being thus specifically granted by the Sixth
Amendment, was also within the intendment of the due process
of law clause. But the Hurtado case does not stand alone. In the
later case of Chicago, Burlington & Quincy R. Co. v. Chicago,
this court held that . .. private property ... taken for public use
without just compensation, was in violation of the due process of
law required by the Fourteenth Amendment, notwithstanding
that the Fifth Amendment explicitly declares that private
property shall not be taken for public use without just
compensation.”

After surveying cases that followed Chicago, Burlington & Quincy,
Sutherland concluded that “[t]hese later cases establish that
notwithstanding the sweeping character of the language in the Hurtado
case, the rule laid down is not without exceptions.””” This conclusion
signaled the redemption of Harlan’s Hurtado dissent as the Hurtado

273. Id

274. Id. (citation omitted).

275. Id. at 65-66 (citing Hurtado v. California, 110 U.S. 516, 534-35 (1884)). See also
supra notes 242-245 and accompanying text.

276. Id. at 66 (citation omitted).

277. Id. at 67. The cases surveyed all essentially incorporated against the states via due
process First Amendment speech and press liberties. See id. (citing Stromberg v. California,
283 U.S. 359 (1931); Near v. Minnesota, 283 U.S. 697 (1931); Gitlow v. New York, 268 U.S.
652 (1925)). The place of these cases in our incorporation story is discussed supra note 163.
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majority’s “inexorable logic” has since played no part in incorporation
jurisprudence.”

It bears repeating that Harlan’s redemption here occurred without
citation to his dissent. And while Sutherland did plainly rely on
Chicago, Burlington & Quincy, he followed the usual convention of
referring to the holding of “the Court” and did not mention Harlan as
the author of that critical opinion. Yet Harlan’s authority undeniably
plays a starring role in Powell v. Alabama’s doctrinal story. This
demonstrates the profoundly inter-textual nature of doctrine: the
meaning of a single opinion cannot be understood by parsing that single
text alone. Thus Justice Black’s subsequent citation to Powell v.
Alabama in Gideon must also be understood as invoking an entire
tradition of dissents beginning with Harlan in Hurtado and continuing
through to Black’s own dissents in Berts and Adamson. These dissents
kept alive the dream of applying the Bill of Rights against the States and
provided the intellectual ammunition for maintaining this dream. They
helped construct the context for an evolving tradition supporting
incorporation.

278. The redemption is partial since the Hurtado holding that grand jury indictment is
not required in state prosecutions has never been overruled. See McDonald v. City of
Chicago, Ill., 130 S. Ct 3020, 3035 n.13 (2010)).
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C. Fighting for the Future: Stevens’ Strange McDonald Dissent
ol R o |
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SDP Incorporation 8
Negative Strand
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Figure 5.

The tradition generally opposed to incorporation is represented in
Figure 5 above. Note that all the connections rendered are directly
supported by citation. My thesis that uncited dissents influence
doctrine, therefore, cannot be advanced through study of this map.
However, a brief survey of the territory not yet explored is necessary to
complete the doctrinal story of incorporation. In addition, analysis of
Justice Stevens’ final dissent for the Court in McDonald reveals the
deeper connection between incorporation and SDP doctrine writ large.
To these two tasks I turn after laying out the genealogical data behind
Figure 5.

In chronological order, the opinions in Figure 5 are: Hurtado v.
California (Justice Stanley Matthews for the Court, 1884);” Twining v.
New Jersey (Justice William Moody for the Court, 1908);" Snyder v.

279. See Hurtado v. California, 110 U.S. 516. For vote break-down, see supra note 165
and accompanying text.

280. Twining v. New Jersey, 211 U.S. 78 (1908). For vote break-down, see supra note
168 and accompanying text.
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Massachusetts (Justice Benjamin Cardozo for the Court, 1934);* Palko
v. Connecticut (Justice Cardozo for the Court, 1937);"* Betts v. Brady
(Justice Owen Roberts for the Court, 1942);*® Adamson v. California
(Justice Stanley Reed for the Court, 1947);* Malloy v. Hogan (Justice
John Marshall Harlan dissenting, 1964);” Duncan v. Louisiana (Justice
Harlan dissenting, 1968);* McDonald v. City of Chicago (Justice John
Paul Stevens dissenting, 2010).” 1In genealogical order, the direct
citations in this line are: McDonald (Stevens)— Duncan (Harlan);*
Duncan (Harlan)— Malloy (Harlan);® Malloy (Harlan)— Palko
(Cardozo);” Adamson (Reed)— Palko (Cardozo);””" Betts (Roberts)—
Palko (Cardozo);” Palko (Cardozo)— Snyder (Cardozo);” Snyder

281. Snyder v. Massachusetts, 291 U.S. 97 (1934). Snyder was a 5-4 decision. Justice
Cardozo delivered the opinion of the Court. Id. at 102. Justice Owen Roberts dissented, and
Justices Brandeis, Sutherland, and Butler concurred in his opinion. Id. at 123, 138 (Roberts,
J., dissenting).

282. Palko v. Connecticut, 302 U.S. 319 (1937). Palko was an 8-1 decision. Justice
Cardozo delivered the opinion of the Court. /d. at 320. Justice Butler dissented without
opinion. Id. at 329.

283. Betts v. Brady, 316 U.S. 465 (1942). For vote break-down, see supra note 170 and
accompanying text.

284. Adamson v. California, 332 U.S. 46 (1947). For vote break-down, see supra note
171 and accompanying text.

285. Malloy v. Hogan, 378 U.S. 1, 14 (1964) (Harlan, J., dissenting). For vote break-
down, see supra note 173 and accompanying text.

286. Duncan v. Louisiana, 391 U.S. 145, 171 (1968) (Harlan, J., dissenting). For vote
break-down, see supra note 174 and accompanying text.

287. McDonald v. City of Chicago, Ill, 130 S. Ct. 3020, 3088 (2010) (Stevens, J.,
dissenting). For vote break-down, see supra note 175 and accompanying text.

288. McDonald, 130 S. Ct. at 3095, 3098 (Stevens, J., dissenting) (citing Harlan’s dissent
in Duncan). Stevens also repeatedly cites to other Harlan dissents that sound similar themes,
including Malloy. Id. at 3092.

289. Duncan, 391 U.S. at 172, 173 & n.1 (Harlan, J., dissenting) (stating that “I have
raised my voice many times before against the Court’s continuing undiscriminating insistence
upon fastening on the States federal notions of criminal justice” and citing his own dissent in
Malloy).

290. Malloy, 378 U.S. at 21 (Harlan, J., dissenting) (“[I]t is equally plain that the line of
cases exemplified by Palko . . . furnishes no general theoretical framework for what the Court
does today.” (citation omitted)).

291. Adamson v. California, 332 U.S. 46, 53 (1947) (“We reaffirm the conclusion of the
Twining and Palko cases that protection against self-incrimination is not a privilege or
immunity of national citizenship.”); see also id. at 62 (Frankfurter, J., concurring) (singling out
Cardozo and Palko for praise).

292. Betts v. Brady, 316 U.S. 455, 461-62 & n.10 (1942) (“The due process clause of the
Fourteenth Amendment does not incorporate ... the Sixth Amendment ....” (footnote
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294

(Cardozo)— Twining (Moody);"" Snyder (Cardozo)— Hurtado
(Matthews);” Twining (Moody)— Hurtado (Matthews).”™

Recall the conclusions from the previous subsection that (a) Powell
v. Alabama redeemed Harlan’s dissent in Hurtado; and that (b) Black’s
subsequent invocation of Powell in Gideon was hermeneutically
connected to the dissenting tradition that extended from Harlan to
Black’s own dissents in Betts and Adamson. These conclusions beg the
question as to how the pro-incorporation school ended up in dissent in
Betts and Adamson after its apparent victory in Powell. The answer to
this question lies in an analysis of two highly influential opinions by
Justice Benjamin Cardozo—1934’s Snyder and 1937’s Palko. In these
tradition-defining opinions, Cardozo specifically sought to reclaim the
doctrine of Hurtado and Twining that had been imperiled by Powell.

Decided in 1934, Snyder considered whether a due process
confrontation right was violated by the denial of a criminal defendant’s
request to accompany the jury to a crime-scene visit initiated by the
prosecution.”” Over strong dissent, Cardozo classified the crime-scene
visit as a “view,” held that the absence of a defendant at a view did not
contravene any “immutable principles of justice” required by the
Fourteenth Amendment, and affirmed the death sentence.” Cardozo
concluded his Snyder opinion with a stern warning against excessive
liberalism in criminal procedure:

omitted) (citing Palko among other cases)).

293. Palko v. Connecticut, 302 U.S. 319, 325 (1937) (quoting Snyder for the proposition
that due process protects “‘principle[s] of justice so rooted in the traditions and conscience of
our people as to be ranked as fundamental’”).

294. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) (citing Twining for the proposition
that due process only protects principles of justice deeply rooted in tradition).

295. Id. (citing Hurtado for proposition that due process only protects principles of
justice deeply rooted in tradition).

296. Twining v. New Jersey, 211 U.S. 78, 101 (1908) (discussing Justice Matthews’
opinion in Hurtado).

297. Snyder,291 U.S. at 103-05.

298. See id. at 122. Cardozo somewhat fudged the Sixth Amendment incorporation
issue presented in this case. On the one hand, he identified the Sixth Amendment privilege of
confronting one’s accusers and cross-examining them and “assume[d] that the privilege is
reinforced by the Fourteenth Amendment.” Id. at 106. On the other hand, he intimated that
a federal court might find a Sixth Amendment violation on the facts presented, id. at 116, but
found no due process violation. Id. at 117. Justice Roberts’ dissenting opinion made clear the
view that the Sixth Amendment privilege had been violated and that this privilege should
inhere in the Fourteenth Amendment. See id. at 128-32 (Roberts, J., dissenting). For more
on Roberts’ important dissent, see infra Part V.
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There is danger that the criminal law will be brought into
contempt—that discredit will even touch the great immunities
assured by the Fourteenth Amendment—if gossamer
possibilities of prejudice to a defendant are to nullify a sentence
pronounced by a court of competent jurisdiction in obedience to
local law, and set the guilty free.”

With this call to respect local variations in state procedural practices,
Cardozo explicitly sought to prevent the Court from “travel[ling] far
away from the doctrine of Hurtado v. California and Twining v. New
Jersey.” Of course, it was precisely the Hurtado doctrine (if not also
Twining) that Justice Sutherland’s majority opinion in Powell v.
Alabama had undermined just two years prior to Snyder.™

Three years later, Palko picked up where Snyder left off. This time,
instead of five votes, Justice Cardozo commanded eight. Palko affirmed
a Connecticut man’s death sentence after he had twice been tried for
murder.” After the first trial, the jury found the defendant guilty of
murder in the second degree and imposed a life sentence.” The state
appealed, won a reversal, tried the defendant a second time, and secured
a death sentence.™® Under federal law, this would have constituted
double jeopardy prohibited by the Fifth Amendment.”® Cardozo
nonetheless held the practice afforded the defendant due process based
on a simple principle of “symmetry”—since the defendant would be
allowed an appeal of error, so too should the State.” Together with his
opinion in Snyder, Palko took the wind out of Powell’s incorporation
sails and set precedent against giving criminal defendants the rigorous
procedural protections recognized in the Bill of Rights.”

299. Id. at122.
300. Id. at 118 (emphasis added).

301. On Powell’s abrogation of Hurtado, see supra notes 277-278 and accompanying
text.

302. Palko v. Connecticut, 302 U.S. 319, 320-21, 329 (1937).

303. Id. at 321.

304. Id. at 321-22.

305. Seeid. at 322-23 (citing Kepner v. United States, 195 U.S. 100 (1904)).
306. Id. at 328.

307. Cardozo’s strategy did not go unnoticed by the Snyder dissents that quoted Powell’s
analysis of Hurtado at length. See Snyder v. Massachusetts, 291 U.S. 97, 133-35 (1934)
(Roberts, J., dissenting) (quoting Powell).
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The story of how Justice Black subsequently overcame Cardozo’s
reaction through a pro-incorporation campaign initiated in his Betts and
Adamson dissents has already been told. As emphasized, Black found
authority and inspiration for his campaign in the opinions of the first
Justice Harlan. It is a great genealogical irony then that the second
Justice Harlan provided the staunchest resistance to Black’s
incorporation project. Though they both campaigned in dissent, Harlan
the grandson championed the opposite cause of Harlan the grandfather.
Importantly though, the contours of the incorporation debate had
changed between generations. Harlan II did not flatly oppose all
applications of the Bill of Rights against the States nor did he try to
resurrect Matthews’ logic from Hurtado. Rather, as Justice Alito put it
in McDonald, Harlan “fought a determined rearguard action to preserve
the two-track approach” to incorporation.® This two-track approach
advocated variable protection between state rights protected by due
process and federal rights protected by the first eight amendments to the
Constitution. Harlan’s approach presented an interesting blend of
Cardozo-like skepticism towards criminal defendants and a progressive
understanding of due process as an evolving concept.

The blend is first exemplified by Harlan’s dissent in Malloy.
Decided in 1964, Malloy examined whether a Connecticut man’s
imprisonment for refusal to answer questions in a state gambling
violated due process.”” In his opinion for the Court, Justice Brennan
held that due process incorporated both the Fifth Amendment’s
privilege against self-incrimination and the applicable federal standard
for finding a violation.”™ Harlan disagreed. Though the “development
of the community’s sense of justice may in time lead to expansion of the
protection which due process affords,” proper development is “short-
circuited by the simple device of incorporating into due process . .. the
whole body of law which surrounds a specific prohibition directed
against the Federal Government.” This approach, Harlan argued,
inevitably disregards

308. McDonald v. City of Chicago, Ill., 130 S. Ct. 3020, 3046 (2010) (collecting Harlan
concurrences and dissents).

309. Malloy v. Hogan, 378 U.S. 1, 3 (1964).
310. Id. This holding overruled Twining and Adamson. See id. at 6.
311. Id. at 15-16 (Harlan, J., dissenting).
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all relevant differences which may exist between state and
federal criminal law and its enforcement. The ultimate result is
compelled uniformity, which is inconsistent with the purpose of
our federal system and which is achieved either by
encroachment on the States’ sovereign powers or by dilution in
federal law enforcement of the specific protections found in the
Bill of Rights.™”

Beyond attacking jot-for-jot incorporation, Harlan also opined in
Malloy that Connecticut decision comported with fundamental fairness,
and that “under any standard—state or federal—the commitment for
contempt was proper.”"

Consider next Harlan’s dissent in Duncan. Decided in 1968, Duncan
concerned whether a young Louisiana man’s conviction for simple
assault, obtained before a judge despite a requested jury trial, violated
due process of law.” By this time, the selective incorporation train had
gathered a full head of steam and Justice White’s majority opinion held
that due process “guarantees a right of jury trial in all criminal cases
which—were they to be tried in a federal court—would come within the
Sixth Amendment’s guarantee.””"” Harlan dissented, noting that “I have
raised my voice many times before against the Court’s continuing
undiscriminating insistence upon fastening on the States federal notions
of criminal justice.”® For Harlan, the Court’s incorporation approach
“put[s] the States in a constitutional straitjacket with respect to their
own development in the administration of criminal or civil law.”" He
advocated instead a “more discriminating process of adjudication” that
exhibited “constitutional tolerance for state experimentation.”* On the

312. Id. at 16-17 (Harlan, J., dissenting).

313. Id. at 32 (Harlan, J., dissenting).

314. Duncan v. Louisiana, 391 U.S. 145, 146-47 (1968).

315. Id. at 149. See also supra note 203 and accompanying text for discussion of the due
process standard articulated by Justice White and later embraced by Justice Alito in
McDonald.

316. Id. at 173 (Harlan, J., dissenting) (citing, inter alia, Malloy, 378 U.S. at 14 (Harlan,
J., dissenting)). Harlan’s citation to his Malloy dissent here is represented as a solid arrow in
Figure 5.

317. Id. at 175-76 (Harlan, 1., dissenting).

318. Id. at 176 (Harlan, J., dissenting). Harlan actually closes his dissent with an ode to
the idea of state experimentation and quotes from Justice Brandeis’ celebrated dictum: “It is,
he said, ‘one of the happy incidents of the federal system that a single courageous State may,
if its citizens choose, serve as a laboratory ....”” Id. at 193 (Harlan, J., dissenting) (alteration
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particular jury question, Harlan argued that the “jury trial is not a
requisite of due process” because it is not “the only fair means of
resolving issues of fact.”””’

This brings us to Justice Stevens’ strange dissent in McDonald.
After thirty-five years on the Court and more than his share of
important dissents, this forty-two page opinion constituted Stevens’ final
word in dissent.”™ As shown in Figure 5, Justice Stevens explicitly
invoked Harlan’s incorporation dissents in this epic case.” Harlan
directly supported Stevens’ argument that the Fourteenth Amendment
“‘stands . .. on its own bottom’**” and that due process applies directly
to the States “without intermediate reliance on any of the first eight
Amendments.”” Echoing Harlan, Stevens endorsed the “‘two-track
approach’” as one promoting federalism and state experimentation.™
Instead of selective incorporation, Stevens described the proper due
process test in Cardozo’s terms: whether a challenged state practice
“violates values ‘implicit in the concept of ordered liberty.””” Under
this test, Stevens concluded that petitioners opposing the handgun
regulations ostensibly at issue had “failed to show why their asserted

in original) (quoting New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J.,
dissenting)). Here we see Harlan both invoking a proud prior dissenting tradition and
attempting to tar the majority with charges of an inflexible conception of due process akin to
Lochnerism.

319. Id. at 186-87.

320. Perhaps most impressive among Justice Stevens’ many dissents is his opinion in
Bowers v. Hardwick, which was explicitly redeemed in Lawrence v. Texas. See Lawrence v.
Texas, 539 U.S. 558, 578 (2003) (striking down Texas sodomy law: “Justice Stevens’ analysis,
in our view, should have been controlling in Bowers and should control here. ... Bowers v.
Hardwick should be and now is overruled.”).

321. See McDonald v. City of Chicago, IIl,, 130 S. Ct. 3020, 3092 (2010) (Stevens, J.,
dissenting) (citing Malloy, 378 U.S. at 24 (Harlan, J., dissenting)); see also id. at 3093 n.11
(Stevens, J., dissenting) (“I can hardly improve upon the many passionate defenses of this
position [holding state and federal governments to different standards] that Justice Harlan
penned during his tenure on the Court.” (citation omitted)).

322. Id. at 3093 (Stevens, J., dissenting) (alteration in original) (quoting Griswold v.
Connecticut, 381 U.S. 479, 500 (1965) (Harlan, J., concurring)).

323. Id. at 3092 (Stevens, J., dissenting) (quoting Malloy, 378 U.S. at 24 (Harlan, J,,
dissenting)).

324. See, e.g., id. at 3094-95 (Stevens, J., dissenting) (quoting the Court, id. at 3046, and
citing New State Ice Co. v. Liebman, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting)).
Here Stevens cites to the same famous Brandeis dissent for the same rhetorical purposes that
Harlan did in Duncan. See supra text accompanying note 318.

325. McDonald, 130 S. Ct. at 3096 (Stevens, J., dissenting) (quoting Palko v.
Connecticut, 302 U.S. 319, 325 (1937)). Following Harlan again, Stevens locates himself in
the incorporation tradition of Justice Cardozo.
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interest is intrinsic to the concept of ordered liberty or vulnerable to
maltreatment in the political arena.”** _

The reason I call Stevens’ dissent strange is that he explicitly sided
with conservative dissents in criminal procedure cases—Malloy and
Duncan—where he most certainly agreed with the liberal results
upholding strong double-jeopardy and jury-trial rights for criminal
defendants. Indeed, the greater irony is that McDonald seemingly led
Stevens to align himself with the conservative dissents of the Warren
Court while Alito and the plurality embraced the Warren Court’s liberal
majorities.” This tension perhaps explains Stevens’ odd combination in
McDonald of both embracing Harlan’s dissents and attempting to
distinguish the Warren Court incorporation cases. He thus suggested
that selective incorporation only applied in criminal procedure cases
where the “need for certainty and uniformity is more pressing, and the
margin for error slimmer.””® Since the Second Amendment advances a
non-procedural right, according to Stevens, its status under due process
should not be governed by criminal procedural principles.’” While this
attempt at category distinction based on substantive versus procedural
rights has natural appeal, Stevens’ argument makes no sense given that
he proposed to adopt the “basic [due process] inquiry ... described by
Justice Cardozo more than 70 years ago [in Palko].”™ As we have seen,
Cardozo used this “basic inquiry” in Palko precisely to deny the
expansion of criminal procedure rights—just as he had done in Snyder
and just as Harlan advocated in Malloy and Duncan.

This apparent contradiction is best understood by not reading
Stevens’ dissent literally. By this I mean that though Stevens ostensibly
addressed the incorporation issues in McDonald, his clear concern was
actually with broader substantive due process doctrine. In other words,
Stevens’ dissent is best read not as a coherent argument against Second
Amendment incorporation in particular but rather as a grand lesson on
substantive due process analysis and constitutional interpretation writ

326. Id. at 3116 (Stevens, J., dissenting).

327. Stevens himself apparently recognized this irony, though he understandably sought
to emphasize the plurality’s doctrinal hypocrisy rather than his own: “[IJf some 1960’s
opinions purported to establish a general method of incorporation, that hardly binds us in this
case. The Court has not hesitated to cut back on perceived Warren Court excesses in more
areas than I can count.” Id. at 3095 (Stevens, J., dissenting).

328. Id. at 3094 (Stevens, J., dissenting).

329. Id. (Stevens, J., dissenting).

330. Id. at 3096 (Stevens, J., dissenting) (citing Palko, 302 U.S. at 325).
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large.” On this reading, the incorporation debate is secondary, if not

entirely irrelevant, to Stevens’ parting lecture on the “conceptual core”
of substantive due process analysis, which primarily implicates questions
of “[s]elf-determination, bodily integrity, freedom of conscience,
intimate relationships, political equality, dignity and respect.” In this
broader arena, Stevens engages in a pitched battle with his conservative
colleagues and their strict textualist and originalist methodologies.™
Stevens’ dissent thus constitutes a rallying cry for a competing due
process school that promotes the idea of a “living Constitution.”*

Given this context, Stevens’ invocation of the second Justice Harlan
and the anti-incorporation school makes perfect doctrinal sense. In
McDonald, Stevens advocated for understanding due process as a
“dynamic concept.”™ As far back as Hurtado, opinions in the anti-
incorporation line have emphasized that due process cannot be strictly
defined according to settled usage—to do so “would be to deny every
quality of the law but its age, and to render it incapable of progress or
improvement. It would be to stamp upon our jurisprudence the
unchangeableness attributed to the laws of the Medes and Persians.”™

331. From the start, Stevens announces, “This is a substantive due process case.” Id. at
3090 (Stevens, J., dissenting). He then argues why the Due Process Clause applies to matters
of substantive law as well as to matters of procedure. Id. at 3090-91. From here, he argues
that “selective incorporation” is a “subset” of substantive due process doctrine. Id. at 3093
(internal quotation marks omitted). After defending the “two-track” approach to
incorporation, id. at 3093-95, Stevens then expounds his theory of substantive due process
interpretation. Id. at 3096-103. Stevens’ dissent spans over fourteen pages before devoting
any sustained attention to the Second Amendment issue.

332. Id. at 3101 (Stevens, J., dissenting).

333. Stevens only briefly skirmishes with Justice Thomas when he describes Thomas’
campaign for radical change in privileges and immunities doctrine as animated by a desire to
displace major portions of the Court’s equal protection and substantive due process
jurisprudence. Id. at 3089 n.3 (Stevens, J., dissenting) (quoting Saenz v. Roe, 526 U.S. 489,
528 (1999) (Thomas, J., dissenting)). The conflict with Justice Scalia, by contrast, is epic.
Scalia wrote a separate concurrence specifically to counter Stevens’ “broad condemnation of
the theory of interpretation which underlies the Court’s opinion, a theory that makes the
traditions of our people paramount.” See id. at 3050 (Scalia, J., concurring). The back and
forth between Scalia and Stevens defines the current state of the competing due process
schools.

334. See id. at 3057 (Scalia, J., concurring) (internal quotation marks omitted)
(describing Stevens as a “living Constitution” advocate).

335. Id. at 3099 (Stevens, J., dissenting) (internal quotation marks omitted) (quoting
John Paul Stevens, The Bill of Rights: A Century of Progress, 59 U. CHI. L. REV. 13, 38
(1992)).

336. Hurtado v. California, 110 U.S. 516, 529; see also Twining v. New Jersey, 211 U.S.
78, 100 (1908) (“This court has always declined to give a comprehensive definition of [due
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Stevens taps this traditional vein in his dissent and constructs a broader
critique of a “wholly backward looking” or “rigid historical” approach
to substantive due process that he argues characterizes the McDonald
plurality’s approach.”  While previous stalwarts in the anti-
incorporation school used the idea of dynamism to oppose criminal
procedure rights, Stevens used his dissent as a pulpit to preach a new
direction for the old school.

In his attempt to influence future doctrine, Stevens’ final dissent falls
in line with the tradition of great due process dissents examined in this
Article. The proposition that a sophisticated understanding of Stevens’
dissent requires reading context more than text falls in line with the
argument presented that doctrine unfolds through a dialectic that
cannot be captured by citation alone. Figure 6 below™ illustrates the
specific picture of the doctrinal push and pull between competing
schools in the incorporation genealogy. Note that rival doctrinal lines
cross three times. First, the anti-incorporation lines from Snyder to
Twining and Hurtado cross the pro-incorporation school’s early line of
majority presence connecting Powell to Chicago Burlington & Quincy.
Second, as the strong incorporation school falls back into dissent, the
line from Black’s Berts dissent back to Powell crosses the anti-
incorporation school central axis between Snyder and Palko. Finally,
the incorporation school’s eventual victory in Gideon creates two
crossings. In majority territory, the Gideon—Powell line cuts across the
Snyder-Palko axis. In the realm of dissent, the hermeneutic link
between Black’s Gideon majority and his own Adamson dissent crosses
the line from Harlan’s dissent in Malloy back to the deposed king,
Palko.

Once again, it must be stressed that the doctrinal map here
simplifies the territory represented.”” Yet the picture here is still
complex and the multiple crossed lines suggest that incorporation
doctrine evolved through a dialectic exchange between competing due

process], and has preferred that its full meaning should be gradually ascertained by the
process of inclusion and exclusion . ...”); Duncan v. Louisiana, 391 U.S. 145, 176-77 (1968)
(Harlan, J., dissenting) (quoting Hurtado, 110 U.S. at 529).

337. McDonald, 130 S. Ct. at 3097-98 (Stevens, J., dissenting).
338. Seeinfra App., at p.1328.

339. See, eg., supra note 163 and accompanying text (discussing omitted First
Amendment cases), note 213 and accompanying text (discussing omission of Mapp v. Ohio
and Wolf v. Colorado), and note 231 and accompanying text (discussing omission of Brennan
opinions in Ohio ex rel. Eaton v. Price and Cohen v. Hurley).
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process traditions. Those rival traditions themselves mutated over time
as they encountered new arguments and reacted to new teachings and
opinions. Dissents played an integral role in this complex evolution.
Besides challenging majority reasoning and sowing seeds for future
overruling, dissents also pushed exiled traditions in new directions.
Though not always cited, dissents more than held up their end of the
constitutional conversation.

V. CONCLUSION: DISSENT AND DUE PROCESS BORDERS

John Hart Ely once famously observed that “‘substantive due
process’ is a contradiction in terms—sort of like ‘green pastel
redness.””® Ely’s quip took, and it is now a commonplace to call SDP
an oxymoron.’” Yet this SDP snub was never more than a clever play
on words. As noted earlier, “due process of law” is a phrase translated
from Latin in the Magna Carta.*” The more literal translation of “per
legem terre” in the Magna Carta is “by the law of the land.”® The
substantive “law of the land” is hardly an oxymoron. Neither is the
procedural “law of the land” a redundancy. Despite the underlying
emptiness of Ely’s enduring joke, it is certainly true that neither the
phrase ‘“substantive due process” nor the phrase “procedural due
process” (PDP) appear in the Constitution. This then raises the
question: where did SDP and PDP come from?

It should come as no surprise that the answer to this question is—
dissents! As it turns out, the exact phrase “procedural due process” first
entered the Supreme Court lexicon in a dissent from the incorporation
line, specifically Justice Owen Robert’s dissent in 1934’s Snyder.’*
Recall that Snyder concerned whether a criminal defendant had a due
process right to confront witnesses against him like that guaranteed by

340. JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW
18 (1980).

341. See, e.g., Mays v. City of East St. Louis, 123 F.3d 999, 1001 (7th Cir. 1997) (opinion
of Easterbrook, J.) (calling SDP an “oxymoron”); Iil. Psychol. Ass’n v. Falk, 818 F.2d 1337,
1342 (7th Cir. 1987) (opinion of Posner, J.) (calling SDP a “durable oxymoron”).

342. See supra note 40 and accompanying text.

343. See supra note 40 and accompanying text.

344. See Snyder v. Massachusetts, 291 U.S. 97, 137 (1937) (Roberts, J., dissenting). The
proposition that this is the first use of the phrase “procedural due process” is confirmed
through searching for that precise phrase on Westlaw or Lexis in the Supreme Court
database. Snyder is the earliest case retrieved where the phrase is used in the actual text of
the opinion (not the Keycite or Headnote text).



1322 MARQUETTE LAW REVIEW [95:1253

the Sixth Amendment. Cardozo held that due process did not imply
such a right. Roberts objected:

A distinction has always been observed in the meaning of due
process as affecting property rights, and as applying to procedure
in the courts. In the former aspect the requirement is satisfied if
no actual injury is inflicted and the substantial rights of the
citizen are not infringed; the result rather than the means of
reaching it is the important consideration. But where the
conduct of a trial is involved, the guarantee of the Fourteenth
Amendment is not that a just result shall have been obtained,
but that the result, whatever it be, shall be reached in a fair way.
Procedural due process has to do with the manner of the trial;
dictates that in the conduct of judicial inquiry certain
fundamental rules of fairness be observed; forbids the disregard
of those rules, and is not satisfied, though the result is just, if the
hearing was unfair.**

According to Roberts, the practice at issue in Snyder precisely violated
this procedural due process.” It is important to recognize that in this
first reference to PDP, Roberts uses the phrase to argue for importing
the right to confront witnesses through the Due Process Clause. Today
this would be thought of as an argument for SDP incorporation.
However, for Roberts, the key distinction is that between conduct-of-
trial due process and “due process affecting property rights.” In
essence, Roberts is trying to distinguish the procedural protections
found in the Sixth Amendment from the substantive protections for
rights found in cases like Lochner and its progeny.

Snyder was decided three years before West Coast Hotel ended
Lochner’s reign. The Court-packing crisis was not yet on the horizon
and Roberts had yet to be cast as the “switch in time that saved nine.”
But already we see the germs of a strategy for using Lochner as a foil
when defining “good” due process from “bad.” This strategy later
flowered in the dissenting opinion of Justice Wiley Rutledge in 1948’s
Republic Natural Gas Co. v. Oklahoma, which marked the first time the
phrase “substantive due process” was used in the text of a Court
opinion.””

345. Id. (emphasis added).
346. Id. at 138.
347. See Republic Natural Gas Co. v. Oklahoma, 334 U.S. 62, 90 (1948) (Rutledge, J.,
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Republic Natural Gas concerned an appeal from an Oklahoma State
Commission ordering Republic to pay money to another natural gas
company for draining gas from a common pool.** Republic argued it
had a property right, protected by due process, to drain the gas.*® The
Court majority, per Justice Frankfurter, held that there was no final
judgment and dismissed the appeal without reaching the merits.” In
dissent, Justice Rutledge argued that the merits were properly before
the Court and that Republic actually had no protectable property
interest.* Rutledge denied that Republic had any right protected by
“substantive due process” and observed that the Fourteenth
Amendment “was not a strait jacket immobilizing state power to change
or alter institutions of property in the public interest.””” To support this
proposition, Rutledge stated that previous cases that had given the
Amendment expansive property protections “have failed to withstand
the test of time” and specifically cited Lochner, Adkins, and then West
Coast Hotel™ By associating “substantive due process” with a
renounced line of cases, Rutledge sought to divide due process into
legitimate and illegitimate territories.

Rutledge’s categorization highlights another important role dissents
play in doctrinal development. Beyond influencing the internal shape of
SDP doctrines like economic liberty or incorporation, dissents also help
construct external borders between rival due process territories.
Dissents have introduced vocabulary and lines of argument that have
distinguished PDP from SDP. In McDonald, we observed Justice
Stevens’ dissent contest the border between incorporation and other
SDP doctrines. Drawing lines between doctrines potentially limits the
applicable scope of legal rules laid down by the majority. This is simply
another way that dissents offer rival interpretations of constitutional
traditions and create a context in which majority text is read. Whether

dissenting). As with “procedural due process,” the proposition that Republic Natural Gas
produced the first use of the phrase “substantive due process” is confirmed through a
Westlaw or Lexis search on “substantive due process” in the Supreme Court database.
Republic Natural Gas is the earliest case retrieved where the phrase is used in the actual text
of the opinion (not the Keycite or Headnote text).

348. Id. at 63-67.

349. Id. at 67.

350. Id. at72.

351. Id. at 87-93 (Rutledge, J., dissenting).
352. Id. at 90 (Rutledge, J., dissenting).

353. Id. at 90 & n.23 (Rutledge, J., dissenting).
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contested lines are between doctrines or within them, dissents advance
the conversation about how best to draw them. It is this complex and
ever-evolving line-drawing conversation that ultimately gives shape to
doctrine.

In this Article, I have looked at the lines drawn by and through
dissents in the economic liberty and incorporation territories of SDP
doctrine. As I have shown, drawing these lines cannot depend solely on
the citations contained within opinion texts. Dissents form doctrinal
context, which is missed by an overly narrow reading of authority. I
have suggested a hermeneutic technique that allows links to be made
between opinions when citation is not available. This technique
proceeds by dividing an area of doctrine into competing schools of
thought and then constructing an opinion genealogy for each rival
school. These rival genealogies may be mapped—and maps give visual
representation to the shape of doctrine.

The technique was implemented to map economic liberty and
incorporation doctrine. Analysis of the genealogies of these competing
schools confirmed that dissents played a vital role in the evolution of
SDP bloodlines. Without Bradley’s dissent in Slaughter-House, the SDP
economic liberty school might never have risen. Without Holmes’
Lochner dissent, the economic liberty line might not have fallen so
quickly or so hard. Similarly, incorporation could not have become a
SDP doctrine without the efforts of Harlan (I) and his dissent in
Hurtado, which initiated a tradition later rescued from exile by Justice
Black after the redemption of his Adamson dissent. The insight about
the role of dissents in shaping the direction of schools of due process
thoughts invites us to read Justice Stevens’ final dissent in McDonald
not as a vigorous assault on incorporation, but rather as an attempt to
shape the future of SDP doctrine more broadly conceived.

In the end, I hope that the maps and genealogies presented have
usefully complicated the foundational concept of tradition that lies at
the heart of due process analysis. The constant contest and debate over
the existence and proper interpretation of our inherited customs and
modes of legal proceeding demonstrate that no single doctrinal school
can legitimately claim all of constitutional tradition. The traditions and
conscience of our society are not monolithic. Whether conceived of as a
living thing or strictly grounded in history, debates over the true
meaning of tradition are inevitable in constitutional law. And in this
inevitable debate, due process dissents will always play a vital role in
shaping the contours, vocabulary, and direction of argument.
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