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clients risk prompting clients to take their business elsewhere,172 and attorneys 
who raise ethical issues with senior attorneys risk being fired or hounded out of 
th c· 173 e prolesslOn. 

Institutional Pressure. It often is in a lawyer's interest to maintain good 
relations with non-clients in order to adequately represent future clients and to 
make one's professional life manageable. For example, one study found that 
"defense lawyers are understandably tempted to sacrifice individual clients, or 
even their clients as a class, in order to maintain good personal relations with 
prosecutors, police, and court and jail personnel.,,174 

Collegiality. Lawyers often feel compelled to maintain collegial relations 
with fellow lawyers. 175 This impulse may derive from the impulse to "fit in" 
or the need to foster good relations in a small legal community in order to 
obtain referrals of future clients. 176 For example, an attorney might fear 
alienating a fellow lawyer by construing a potential "whistleblower" situation 
as triggering a reporting requirement to disciplinary authorities,177 or fear 
pressing a client's substantive or procedural advantages and thereby risk 
antagonizing fellow lawyers in a small community or practice area. 178 

172. An example is the story of aPM Leasing, which engaged in an ongoing series of 
fraudulent transactions while being represented by attorneys. aPM "represented more than half 
the firm's annual billings," and some have argued that the obvious economic interest in retaining 
a lucrative attorney-client relationship led the firm to continue its representation despite 
suspicions of client wrongdoing. Luban, supra note 91, at 957-58. See also PHILIP B. HEYMANN 
& LANCE LIEBMAN, THE SOCIAL RESPONSIBILITY OF LAWYERS: CASE STUDIES 184-97 (1988). 
For a more detailed discussion of the aPM matter, see infra text accompanying notes 256-61. 

173. This fear proved well founded in one case in which an associate was terminated after 
urging his firm to report the misconduct of a fellow associate. Wieder v. Skala, 80 N.Y.2d 628 
(1992). 

174. Schneyer, supra note 152, at 1544-55 (citing Abraham Blumberg, The Practice of Law 
as Confidence Game: Organizational Cooptation a Profession, I LAW & SOC'Y REV. 15 (1967». 

175. Rhode, supra note 133, at 681. 
176. See DONALD D. LANDON, COUNTRY LAWYERS: THE IMPACT OF CONTEXT ON 

PROFESSIONAL PRACTICE 140-44 (1990). 
177. Model Rule of Professional Conduct 8.3 (1999) holds that a "lawyer having knowledge 

that another lawyer has committed a violation of the Rules of Professional Conduct that raises a 
substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other 
respects, shall inform the appropriate professional authority." As one commentator has put it, 
"[p]robably no other professional requirement is so widely ignored by lawyers subject to it." 
WOLFRAM, supra note 16, at 683. Although a number of reasons help explain this lack of 
compliance, a primary reason is likely "fear of retaliation." [d. at 683 n.17. See also Douglas R. 
Richmond, The Duty to Report Professional Misconduct: A Practical Analysis of Lawyer Self
Regulation, 12 GEO. J. LEGAL ETHICS 175 (1999); Lisa G. Lerman, Scenes from a Law Firm, 50 
RUTGERS L. REV. 2153, 2175 (1998). See also Wieder v. Skala, 80 N.Y.2d 628 (1992) 
(discussing associate attorney's termination from position in law firm after advocating that firm 
report ethical misconduct of another associate). 

178. See LANDON, supra note 176, at 140-44. 
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The Environment of the Workplace. Attorneys practice in extraordinarily 
divergent environments. These environments-ranging from large elite law 
firms, in-house legal departments, solo practices, government agencies, public 
defender offices and civil legal services offices-inevitably influence ethical 
decision-making. 179 Moreover, individual firms also have "cultures," and 
these cultures encourage lawyers to approach ethical decision-making in ways 
that conform to prevailing firm norms. 180 

Workload. When disembodied from practice, the work of ethical decision
making seems minimal. When placed in the context of overworked attorneys, 
however, ethics take time. Some of this is a function of the effort required to 
conduct legal research on ethical problems. Perhaps even more importantly, 
however, fact-investigation and applying rules to facts is time consuming: 
consider the extra work required to determine if a party is represented in a 
given matter, 18 I working through suspicions of perjury with clients or 
witnesses l82 or filing a complaint against another attorney.183 Such inquiries 

179. Douglas N. Frenkel, et aI., Bringing Legal Realism to the Study of Ethics and 

Professionalism, 67 FORDHAM L. REV. 697, 698 (\998); Wilkins, supra note 9, at 486-89, 512. 
My own practice experience included periods both as an associate with a large law firm and as a 
staff attorney wi th a small ci vii legal services office. The two experiences were radically 
different in every respect: the nature of the clients I served (large corporations versus indigent 
elderly people), the volume of cases (five or six cases versus eighty), the resources and support 
staff available to assist me in case development (substantial versus few or none) and the nature of 
the fora in which I typically practiced (federal court versus "poor people's courts," such as New 
York City's Housing Court, which operates with minimal due process and little or no discovery). 
The crushing workloads, desperate clients, inadequate resources and understaffing typical of 
public defender and civil legal services offices cannot help but influence the manner in which 
attorneys grapple with questions of ethics. See, e.g., HEYMANN & LIEBMAN, supra note 172, at 
69-105 (describing work in a public defender's office). Similarly, the economics of firm practice 
carries its own pressures. See generally Lerman, supra note 177. Some commentators have 
recognized this diversity and have suggested that ethical rules be more finely tuned to different 
practice contexts. See supra text accompanying notes 41-45. 

180. One first-person account by a law firm associate details billing practices ranging from 
the suspect to the outright fraudulent, all of which were viewed as norms within a particular 
firm's culture. See Lerman, supra note 177, at 2175. Among the practices described by 
Lerman's anonymous associate were: effective minimums of four-tenths of an hour for telephone 
conversations, id. at 2158; changing time billed by paralegals to time billed by attorneys, id. at 
2162; billing conversations with colleagues about cases as "legal research," id. at 2165; billing for 
time spent thinking about a case even if not in the office, such as while "mowing the lawn over 
the weekend," id. at 2166. These practices were never explicitly articulated-"partners were very 
careful not to instruct us to do dishonest billing"-but were assimilated norms which were 
required in order to survive in the culture of the firm. Id. at 2158. But see Messikomer, supra 

note 165, at 755-58 (in interviews with criminal defense lawyers, notion of firm "culture" was 
"free-floating and amorphous rather than precise"). 

181. See MODEL RULES OF PROF' L CONDUCT R. 4.2 (1999). 
182. See supra text accompanying notes 153-55. 
183. See MODEL RULES OF PROF'L CONDUCT R. 8.3 (1999). 
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can also destabilize relationships with clients, attorneys or judges, thereby 
increasing the time and effort required to represent a client. While it might 
seem that even significant expenditures of time are trivial when one's 
professional license or professional integrity are at stake, licenses and integrity 
can be protected more efficiently by simply interpreting situations as not 
calling ethical rules into play.l84 

Personal Commitments to Clients. Lawyers often experience feelings of 
loyalty, concern or responsibility towards clients. 18S These feelings might 
intensify given the profound impact that a lawyer's professional performance 
might have on the lives of clients. In this way, lawyers often confront ethical 
dilemmas in an intensely personal way, not in the bloodless, purely analytic 
sense of, for example, choosing between "the interests of third parties" and 
"interests of clients.,,186 

Therefore, "real" clients-Ms. Cooper, for example-might trigger the 
emotions and passions of lawyers. The decision to disclose client confidences 
or to withdraw from representation becomes agonizing. Faced with the 
complex, uncertain task of construing whether Ms. Cooper lied, it is 
plausible-perhaps likely-that you will find that Ms. Cooper has not-or that 
you are not sure if she has. 

2. The Judicial Role Versus the Attorney Role 

The differences between the "neutral" stance of a judge and the 
participatory stance of the lawyer embody even more subtle yet significant 
distinctions between judicial decision-making and ethical decision-making by 
attorneys. 

Judicial decision-making defines the judicial role; it is, after all, what 
makes judges judges. In contrast, attorneys are not only ethical decision
makers. Rather, the ethical practice of law is part of the texture of practice; 

184. See Rhode, Pervasive Method, supra note 10, at 45 (describing "time pressures" as one 
of the substantial factors influencing ethical conduct by lawyers); Langevoort, supra note 149, at 
298 ("So who succeeds as a lawyer? Not the moral obsessive, the one who spots ethical issues 
everywhere and dwells on them with painstaking deliberation. In high-pressure settings like 
corporate law, that is debilitating and distracting from the demanding tasks at hand."). 

185. See, e.g., Jane M. Spinak, Reflections on a Case (Of Motherhood), 95 COLUM. L. REV. 

1990 (\995) (describing the deep connections attorney felt as a mother towards her client in an 
adoption case). 

186. David Luban alludes to a similar idea when he argues that "emotions are not just a 
complement to moral reasoning, they are a component of it." David Luban, Reason and Passion 
in Legal Ethics, 51 STAN. L. REv. 873, 899-900 (\999). See also Ellmann, supra note 40, at 
2674 (discussing how "people in professional contexts do respond to the calls of affection, 
loyalty, sympathy"). Of course, lawyers sometimes make a concerted effort to impose 
professional limits on emotional attachments to clients. [d. at 2695-97. In addition, lawyers 
sometimes might not experience a personal commitment to clients but, conversely, a personal 
distaste for clients, which no doubt has its own influence on findings of fact. 
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ethics hums in the background, and ethical decision-making only rises to the 
surface when the interaction of interpreted facts and interpreted ethical rules 
threaten the norms of practice. The texture of practice therefore constitutes 
and is constituted by ethics, and practice is, at bottom, "solving (or making 
worse) problems of clients and others, under conditions of extraordinary 
complexity and uncertainty, in a virtually infinite range of settings.,,187 While 
judicial decision-making may involve the resolution of difficult questions of 
fact, the carefully protected isolation of the judicial role is utterly different 
from the shifting and uncertain factual matrix through which attorneys 
navigate. 

Furthermore, within the adversary system, the judicial role is passive. A 
judge's primary role is not to go out and find facts, but to interpret evidence 
found and presented by advocates or litigants. While judges also actively 
interpret facts,188 lawyers-unlike judges-do not have facts presented to 
them; a primary challenge of lawyering is to develop facts through formal and 
informal investigation and to construct narratives that a decision-maker or 
adversaries will find persuasive. 189 This open-ended, creative process offers 
lawyers opportunities for construing facts in ways that are in line with the 
interests of clients. However, "[p]rofessional techniques for proving facts to 
others are insufficient for the purpose of deciding facts for ourselves" when 
resolving issues of ethics. 190 

III. IMPLICATIONS FOR ETHICS SCHOLARSHIP AND PEDAGOGY 

In the first section of this Article, I demonstrated that ethics discourse 
submerges the factual dimension of ethical decision-making. In the second 
section, I explored not only how fact-finding is at the core of ethical decision
making, but also how this largely hidden dimension implicates a rich array of 
processes and issues. In this final section, I integrate the elements of my 
preceding analysis and offer a preliminary view of what a fact-sensitive ethics 
scholarship and pedagogy would look like. 

187. Gary L. Blasi, What Lawyers Know: Lawyering Expertise, Cognitive Science, and the 
Functions of Theory, 45 J. LEGAL EDUC. 313, 317 (1995). 

188. See Patricia Wald, The Rhetoric of Results and the Results of Rhetoric, Judicial Writings, 
62 U. CHI. L. REV. 1371 (1995); Rubinson, supra note 168, at 4. 

189. While especially true of trial lawyers, the construction of narratives is a critical 
dimension of appellate advocacy as well. See Anthony G. Amsterdam, Thurgood Marshall's 
Image of the Blue-Eyed Child in Brown, 68 N.Y.U. L. REV. 226 (1993). 

190. Hazard, supra note 21, at 139. 
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A. The Integration of Legal Ethics into the Practice of Law 

A central implication of my analysis thus far has been that ethics discourse 
should better reflect the central role that fact-finding plays in ethical decision
making_ 

This, however, is at best only a half step. One could go further: the 
problem with fact formalism in ethics discourse is that it isolates ethics from 
the practice of law. Indeed, Part II of this Article describes not only fact
finding in ethical decision-making, but also fact-finding in the practice of law 
more generally. For example, a primary challenge generally facing 
practitioners is the fluidity and ambiguity of facts l91 which, in turn, often 
involves the interpretation of complex and ambiguous motivations and 
circumstances. 192 In practice, interpreting facts proceeds interactively and 
discursively over time. 193 Attorneys must interpret facts in light of rules and 
rules in light of facts, and thus rules and facts are interrelated. 194 Attorneys 
interpret facts through a perspective informed by a unique set of psychological, 
social and economic influences that shift over time;195 While rule-based legal 
research and analysis has its place, it is only one dimension-and not always 
the most important one-of the practice of law. By viewing legal ethics as an 
isolated body of doctrine, ethics discourse severs ethics from practice and 
practice is the only place where legal ethics is meaningful. 

Situating ethics discourse squarely in practice has normative implications 
as well. The message sent by ethics discourse is that when the time comes for 
ethical decisions to be made, facts are already "there." By focusing instead on 
the inherent "thickness" of facts and the challenges of fact interpretation, ethics 
scholarship and pedagogy would encourage practitioners and students to view 
problems of ethics as embedded in the complex network of understandings that 
constitute legal representation. Ethical problems would then be a spur to 
revisit these understandings, and practitioners might find themselves not only 

191. See, e.g., Anthony G. Amsterdam, Clinical Legal Education-A 21st Century 
Perspective, 34 J. LEGAL EDUC. 612,614-15 (1984); BINDER, supra note 160, at 19. 

192. For examples of the complexities and contingencies of representation, see generally 

Lucie E. White, Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes on the 
Hearing of Mrs. G., 38 BUFF. L. REV. I (1990); Gerald P. Lopez, Reconceiving Civil Rights 
Practice: Seven Weeks in the Life ofa Rebellious Collaboration, 77 GEO. L.J. 1603 (1989); Clark 

D. Cunningham, The Lawyer as Translator, Representation as Text: Towards an Ethnography of 
Legal Discourse, 77 CORNELL L. REV. 1298 (1992); Spinak, supra note 185. 

193. See, e.g., Rubinson, supra note 39, at 153; Naomi Cahn, Inconsistent Stories, 81 GEO. 
L.J. 2475, 2485-93 (1993); Shalleck, supra note 153, at 1032-33. 

194. See, e.g., BINDER, supra note 160, at 146-52. 
195. See Rubinson, supra note 39, at 153; Shalleck, supra note 153, at 1032-33. 
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confronting problems of ethics with greater sensitivity, but also the challenges 
of legal representation with greater sensitivity as well. 196 

The challenge for participants in ethics discourse, therefore, is to integrate 
ethics into the world of practice. In the final sections below, I suggest some 
parameters and initiatives for such a newly integrated ethics discourse. 

B. Implications for Ethics Scholarship 

A fact-centered ethics scholarship would reflect ethical decision-making in 
the context of representing clients and engaging in the practice of law. This 
new ethics scholarship would also build upon recent work that manifests 
dissatisfaction with prevailing ways of "doing ethics." 197 There are a number 
of ways to approach this new emphasis. 

1. Beyond the Hypothetical 

Ethics scholarship that focuses on fact-finding should reduce its reliance 
on fact hypotheticals. As I have noted, fact hypotheticals virtually always 
define away fact-finding as meaningful to ethical decision-making. 198 To 
imagine an ethics scholarship free of fact hypotheticals is in and of itself a way 
to conceptualize a more textured, fact-centered way of approaching the field. 

One hypothetical-free technique that has produced important insights
including insights that I have drawn upon in my preceding analyses 199_ 

involves interviewing attorneys, law students, clients or others about their 

196. The emphasis I am suggesting resonates with feminist scholarship that argues for an 
increased role of an "ethic of care" in legal ethics. See, e.g., Carrie Menkel-Meadow. Portia in a 
Different Voice: Speculations on a Women's lLlwyering Process, I BERKELEY WOMEN'S L.1. 39 
(1985); Menkel-Meadow. supra note 4; Ellmann. supra note 40; Theresa Glennon, lLlwyers and 
Caring: Building an Ethic of Care into Professional Responsibility, 43 HASTINGS L.J. 1175 
(1992). These perspectives also tend to put the locus of moral decision-making into the attorney
client relationship in contrast to the prevailing rules-focus of ethics discourse. although they do 
not conceptualize this in terms of the importance of facts and fact-finding. 

197. See, e.g., Kupfer, supra note 28, at 36, 87 (critiquing "[t]he traditional approach to 
professional ethics" which relies on "general principles"; instead, ethical values should be 
determined through an "intersubjective" and "rigorous debate" among "all concerned persons"); 
Tremblay, supra note 30, at 492 (critiquing deductive models of "applied ethics" and arguing for 
the application of "casuistry." which is "a case-based, particularized, context-driven method of 
normative decisionmaking"). 

198. See supra text accompanying notes 70-71, 86-90. Even much of the existing empirical 
research on law students' and attorneys' ethical decision-making and moral reasoning typically 
employs instruments that record students' reactions to factual situations that are determinate. See, 
e.g., Daicoff, supra note 164, at 227 (methodology of study included a "questionnaire containing 
five professional ethical dilemmas"); Hartwell, supra note II, at 511-12 (employing a testing 
instrument to measure moral development called "the Defining Issues Test" which "compris[es] 
six vignettes, each presenting a moral dilemma"). 

199. See supra text accompanying notes 165, 179-80. 



2001] AITORNEY FACT-FINDING 1227 

experiences with real or simulated ethics problems encountered in practice.2oo 

Perhaps even greater insights can be generated by examining transcripts or 
videotapes of students or practitioners who are participating in simulations or, 
with appropriate consent and preservation of confidentiality, of students in law 
school clinics or practitioners involved in real cases?OI This latter technique 
has especially great potential to capture the complexities I have been 
examining because it examines the details of interactions as they occur, and it 
resists the factual simplifications typical of other types of ethics discourse. 

A superb and rare example of this type of scho~arship is a study by 
William L.P. Felstiner and Austin Sarat of how power and responsibility are 
negotiated in interactions between matrimonial attorneys and their clients.202 

While the allocation of decision-making power between attorney and client is 
ostensibly governed by rules,203 the factual content of the question--defining 
what clients want, how attorneys conceive of what clients want, how the needs 
of attorneys and clients are negotiated through their interactions-only has 
meaning when concretized in the give and take of actual representation. 
Felstiner and Sarat did concretize this question by observing and transcribing 
actual attorney-client interactions.204 

200. See, e.g., Messikomer, supra note 165, at 740-41 (analysis of meetings with lawyers and 
judges about "ethics and professional behavior"); Sandra Janoff, The Influence of Legal 
Education on Moral Reasoning, 76 MINN. L. REV. 193, 213 (1991) (as part of study, researcher 
"encouraged" first-year law students "to define a moral conflict and discuss, in their own terms, 
the actions they took and the decisions they made in the moral conflict"). A related technique is 
to administer questionnaires to subjects instead of interviewing them directly. See Sandra R. 
Farber & Monica Rickenberg, Under-Confident Women and Over-Confident Men: Gender and 
Sense of Competence in a Simulated Negotiation, II YALE J.L. & FEMINISM 271, 289-91 (1999) 
(empirical analysis of questionnaires administered to law students before and after simulated 
negotiation). 

201. Some scholars have adopted this technique in areas other than ethics with students 
performing simulations. See, e.g., Gellhorn et aI., supra note 153, at 251-55 (analysis of 
videotapes and transcripts of interviews of clinic students with actual clients seeking disability 
benefits); Peggy C. Davis, Contextual Legal Criticism: A Demonstration Exploring Hierarchy 
and "Feminine" Style, 66 N.Y.U. L. REV. 1635, 1655-58 (1991) (analysis of videotapes and 
transcripts of law students conducting a simulated initial client interview). 

202. Felstiner & Sarat, supra note 153. For other descriptions of this research, see Austin 
Sarat & William L.F. Felstiner, Law and Strategy in the Divorce Lawyer's Office, 20 LAW & 
SOC'y REv. 93 (1986); Austin Sarat & L.F. Felstiner, Lawyers and Legal Consciousness: Law 
Talk in the Divorce Lawyer's Office, 98 YALE L.J. 1663 (1989). 

203. Rules that come into play in this area are MODEL RULES OF PROF'L CONDUCT R. 1.2(a) 
(2001) (a "lawyer shall abide by a client's decisions concerning the objectives of 
representation ... and shall consult with the client as to the means by which they are to be 
pursued"), and R. 2.1 (noting that lawyers "[i]n rendering advice may refer not only to law, but to 
other considerations such as moral, economic, social, and political factors"). 

204. Felstiner & Sarat, supra note 153, at 1450 n.l2. In addition, Felstiner and Sarat also 
attended judicial proceedings and mediations and interviewed lawyers and clients about their 
experiences. Id. 
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Felstiner and Sarat's fascinating conclusions resist easy summary because 
their methodology captured enormous complexity in how "power" plays out in 
attorney-client interactions. They found that not only did "power and 
resistance" on the part of lawyers and clients shift over time, but also that "it 
was often difficult to say who, if anyone, was 'in charge,' who, if anyone, was 
directing the case.,,205 Both attorneys and clients sought to shape a case, and 
their continuing, divergent strategies to do so constitute what Felstiner and 
Sarat called ongoing "negotiations over reality and responsibility.,,206 

This type of analysis can open up exciting possibilities in many areas of 
legal ethics. Consider, for example, issues relating to confidentiality-an area 
that is unusual in that ethics scholars and even the United States Supreme 
Court acknowledge a pressing need for "empirical" data about the impact (or 
lack thereof) of confidentiality on representation.207 A study of attorney-client 
interactions could lead to a deeper understanding of how attorneys interact 
with clients about confidentiality, how attorneys determine whether the factual 
predicate for disclosure of confidences has been met, and the impact of such 
interactions and determinations on clients and how this influences what they 
say to lawyers and conceive of the quality of the representation that they are 
receiving. 

2. "Ordinary" Ethics 

A factually-sensitive ethics scholarship should move beyond the 
extraordinary circumstances that are often the bread and butter of discussions 
of legal ethics. These "hard cases"-witnesses and clients who unambiguously 
threaten or commit perjury,208 whether to disclose an opposing party's 
potentially life-threatening medical condition that the opposing party does not 
know about,209 a client's confidential confession to a murder for which an 
innocent person is about to be executed2JO-are superb vehicles for 
reconsidering the principles underlying legal ethics. This, however, comes at a 
price. While these circumstances are rife with issues of fact, factual issues 
inevitably fade in light of the spectacularly difficult challenge of reconciling 

205. Id. at 1496. 
206. !d. 
207. Swidler & Berlin v. United States, 524 U.S. 399,409 n.4 (1998) (in determining that the 

attorney-client privilege continues after a client's death, Court noted that "[e]mpirical evidence on 
the [attorney-client] privilege is limited"). William Simon has been a particularly strong critic of 
how often defenses of confidentiality are "sloppy, cavalier, and dogmatic" and rely on 
"assumptions about behavioral trends" without empirical evidence to back them up. SIMON, 
PRACTICE OF JUSTICE, supra note 5, at 56. 

208. See supra text accompanying notes 1-2. 
209. Spaulding v. Zimmerman, 116 N.W.2d 704 (Minn. 1962). 
210. See SIMON, PRACTICE OF JUSTICE, supra note 5, at 163. For a discussion of the 

purported "historical" pedigree of this situation, see supra note 62. 
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the principles at stake. Moreover, these circumstances are extraordinarily rare 
• • 211 
III practice. 

There are, however, many "ordinary" ethical situations that lawyers 
repeatedly encounter in practice that are strikingly underrepresented in ethics 
discourse, and often the challenges of these situations center on issues of fact. 
For example, as discussed throughout this Article, a common problem is not 
the "client perjury issue" in its pure form, but, as with Ms. Cooper, the 
numerous instances where "truth" or determining "what happened" is elusive 
and embedded in many issues at play in representation.212 In this and in other 
circumstances,213 whether the factual predicate of an ethical rule has been met 
is much more frequently at issue than the more classic, simplified 
circumstances of fact hypotheticals. Moreover, issues related to the allocation 
of decision-making power between attorney and client214 and how 
confidentiality influences representation215 exist virtually every time attorneys 
and clients talk to each other. These questions are no less fascinating, 
challenging or important for being "ordinary." 

3. New Theories and Methodologies 

As I have already noted, conventional legal analysis is not well suited to 
exploring the factual dimension of ethical decision-making.216 However, 
methodologies from the social sciences hold great promise in this area. 
Collaborations among ethics scholars and social scientists would resonate with 
recent trends towards interdisciplinary scholarship,217 including examples from 

211. See Tremblay, supra note 46, at 29 (noting that in "16 years"as a practicing lawyer and 
clinician, he never encountered such "dramatic" ethical dilemmas, although his "practice is 
always ethically challenging"). As a practitioner and clinician, I also have never confronted these 
challenges. As Tremblay notes, however, the point is that the many ethical issues that do arise in 
practice (and which often involve issues of fact) are underrepresented in ethics discourse. Id. 

212. See supra text accompanying notes 18-19, 95-96, 137, 155. In addition, the 
"truthfulness" issue recurs in less dramatic instances, including negotiations, affidavits and 
written submissions to courts and agencies. These "ordinary" circumstances as situated in 
practice also warrant greater exploration in ethics discourse. 

213. Other examples include whether under Model Rule 8.3 a lawyer has sufficient 
"knowledge" of misconduct by another lawyer in order to trigger a reporting requirement, 
whether under Model Rule 1.13 a lawyer for an organization "knows" that the organization is 
about to commit a "violation of its legal obligation," and whether under Model Rule 1.7(a) a 
lawyer "reasonably believes" that a conflict "will not adversely affect" representation of a client. 

214. See supra text accompanying notes 202-06. 
215. See supra text accompanying note 207. 
216. See supra text accompanying notes \09-118. 
217. See, e.g., Rachlinski, supra note 39; George L. Priest, The Growth of Interdisciplinary 

Research and the Industrial Structure of the Production of Legal Ideas: A Reply to Judge 

Edwards, 91 MICH. L. REv. 1929 (1993). Even a critic of some types of interdisciplinary work 
notes that "the most important general development in legal scholarship over the past two decades 
has been the remarkable flourishing of interdisciplinary work bringing together law and the 
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the literature on professional ethics and studies on the attorney-client 
relationship.218 

One potentially rich methodology is called "discourse analysis.,,219 
Discourse analysis explores the microdynamics of conversation, and, in so 
doing, focuses on the shifts and meanings that come into playas one or more 
individuals interact.22o By capturing the fluidity of discourse, discourse 
analysis would reintroduce the interpersonal as an integral aspect of ethical 
d .. ki 221 eClslOn-ma ng. 

The value of discourse analysis is particularly apparent when recalling that 
facts are extratextual, embedded in a world in which circumstances and 
relationships-and our interpretations of these circumstances and 
relationships-shift over time.222 By examining these shifts as lawyers or law 
students interact with clients or each other in situations identified by ethical 
rules as potentially problematic, scholars could explore these pressures, 
understandings, and misunderstandings as they get played out as attorneys 
interpret what is happening. 

In addition, a rich literature in social psycholog/23 and cognitive 
science224 offers an array of insights into how humans construe the stream of 

humanities and social sciences." Brian Leiter, Intellectual Voyeurism in Legal Scholarship, 4 
YALE J. L. & HUM. 79 (1992). 

218. Indeed, a growing number of legal scholars recognize that the insights and 

methodologies of social scientists can vastly enrich the tools legal scholars have to explore 
otherwise obscured dimensions of the practice of law. Elizabeth Mertz, for example, has 
identified a "push for a new synthesis that brings together legal theory, legal practice, and 
empirical research on law" as a way to foster an "adequate understanding of how practicing 

attorneys identify, negotiate around, and respond to ethical dilemmas in their everyday 
experiences." Elizabeth Mertz, Legal Ethics in the Next Generation: The Push for a New Legal 

Realism, 23 L. & SOC. INQUIRY 237, 241 (1998). See also David Wilkins, Redefining the 
"Professional" in Professional Ethics: An Interdisciplinary Approach to Teaching 
Professionalism, 58 LAW & CONTEMP. PROBS. 241, 245 (1995) (description of interdisciplinary 

teaching of ethics); John M. Conley & William M. O'Barr, RULES VERSUS RELATIONSHIPS: THE 
ETHNOGRAPHY OF LEGAL DISCOURSE (1990) (collaboration between professor of law and 
professor of cultural anthropology and sociology on how litigants interact with the legal system); 
Felstiner & Sarat, supra note 153 (collaboration between sociologist and legal scholar on how 
power is negotiated in attorney-client relationships in divorce cases). 

219. For a description of discourse analysis, see Gellhorn et aI., supra note 153, at 251-55. 

220. See, e.g., Rubinson, supra note 39, at 143. 
221. Some legal scholarship has recently begun to draw upon this technique. See, e.g., 

Felstiner & Sarat, supra note 153; Smith, supra note 153; Gdlhorn et aI., supra note 153; 
CONLEY & O'BARR, supra note 218. Discourse analysis has been used far more extensively in 

investigating doctor-patient relationships. See Gellhorn et aI., supra note 153, at 247-48. 
222. See supra text accompanying notes 124-55. 

223. See supra text accompanying notes 126-34. 
224. The impulse behind cognitive science is "to discover and to describe formally the 

meanings that human beings creat[e] out of their encounters with the world, and then to propose 
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events that eventually congeal into "the facts." For example, as I have noted, 
social psychology describes in detail many cognitive shortcuts employed by 
humans when interpreting facts.225 Cognitive science has, among other things, 
explored how humans construct meanings through metaphors and 
categories,z26 While such insights have on occasion appeared in legal 

h I h· 227 d h' h I h' 228 h .. & SC 0 ars lp an et lCS sc 0 ars lP, t ere are enormous opportUnities lor 
significant work in these areas. 

4. Coming Full Circle: Reconsidering Rules 

Although perhaps counterintuitive, an ethics scholarship that takes facts 
seriously would generate fresh insights about rules of ethics. 

One foundational issue is the impact of rules themselves. An unspoken 
assumption underlying the recent explosion of ethics rules229 and proposals 
advocating different rules for different practice contexts230 is that rules are the 
primary means through which to promote an ethical practice of law. A more 
factually-focused scholarship might explore whether rules meaningfully 
influence attorney conduct. Instead, perhaps more training, discussion and 
scholarship on the plethora of issues relating to the construction of facts would 

hypotheses about what meaning-making processes [are] implicated." JEROME BRUNER, ACTS OF 

MEANING 1-11 (1990) (describing the history and development of the "cognitive revolution"). 

225. See supra text accompanying notes 126-34. 

226. For a comprehensive description of the role that metaphors and categories play in 

cognition, see GEORGE LAKOFF, WOMEN, FIRE, AND DANGEROUS THINGS: WHAT CATEGORIES 

REVEAL ABOUT THE MIND (1987). See also GEORGE LAKOFF AND MARK JOHNSON, 

METAPHORS WE LIVE By (1980). For an application of cognitive science to ethics generally, see 

JOHNSON, supra note 30. 

227. 'For example, Steven L. Winter has produced an important body of scholarship that 

applies cognitive science to jurisprudence. See, e.g., Steven L. Winter, Indeterminacy and 

Incommensurability in Constitutional Law, 78 CAL. L. REV. 1441 (1990); Steven L. Winter, 
Transcendental Nonsense, Metaphoric Reasoning, and the Cognitive Stakes for the Law, 137 U. 
PA. L. REV. 1\05 (1989); Steven L. Winter, The Cognitive Dimension of the Agon Between Legal 
Power and Narrative Meaning, 87 MICH. L. REV. 2225 (1989). For an example of the 

application of cognitive science to lawyering theory, see Gary L. Blasi, What Lawyers Know: 
Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. LEGAL EDUC. 313, 

317 (1995). For summaries of how legal scholars have applied psychological theories of 

decision-making, see Rachlinski, supra note 39 (detailing the rise of "behavioral decision theory" 

in legal scholarship), and Langevoort, supra note 113, at 1506 (1998) (collecting legal 

scholarship that applies behavioral theories of jUdgment). 

228. Donald C. Langevoort has written most extensively on psychology and legal ethics. See 
supra note 126. 

229. See supra text accompanying notes 14, 41. 

230. See supra text accompanying notes 41-45. 
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do more to sensitize practitioners and law students to the many concerns 
underlying ethical rules.231 

Moreover, the fact-based issues I have described would significantly 
contribute to debates about specific rules. A good example concerns the 
degree to which a lawyer has a duty to investigate suspected client fraud and 
the related issue of "avoidance of knowledge" that I described earlier.232 Well
publicized instances of attorneys who ostensibly shut their eyes to what 
appears to be obvious fraud, such as the actions of attorneys representing 
OPM233 and Lincoln Savings & Loan,234 has led ethics discourse to pay 
increasing attention to these issues.235 

Our understanding of these sorts of situations would greatly benefit from 
sustained examination of the fact-finding issues I have highlighted. While the 
caricature of the greedy client subsidizing a greedy lawyer's studied 
indifference to a client's financial irregularities tends to define debates in this 
area, the circumstances facing most attorneys in practice are far more 
complex.236 A fact-based ethics discourse would move away from caricature 
towards a more nuanced consideration of the multitude of situational and 
psychological factors that influence attorney fact-finding. In the end, such 
investigations might help us to better understand what obligations (if any) 
attorneys might have in the face of factual uncertainty and explore whether 
rules can be reformulated to provide more meaningful guidance on the 
question. 

5. Jettisoning Fact Formalism in Ethics Theory 

Finally, this new ethics scholarship would complement and enrich existing 
theories of ethical decision-making. 

William Simon and David Luban have respectively argued that ethical 
decision-making should include "contextual" issues such as "justice,,237 and 

231. As noted supra note 45, some scholarship has in fact suggested that the role that rules 
play in ethical decision-making is vastly overstated. 

232. See supra text accompanying notes 91-99. 
233. For a description of the aPM matter, see infra text accompanying notes 256-6 I. 
234. See supra text accompanying notes 138-5 I. 
235. Unsurprisingly, much of the discourse on these issues relates to issues of what rules 

apply. This issue is especially complex because the more prominent examples of this question, 
such as the Keating matter, take place in the context of banking and securities law which, in turn, 
impose duties on attorneys separate and apart from obligations under ethical rules. See generally 
George H. Brown, Financial Institution Lawyers as Quasi-Public Enforcers, 6 GEO. J. LEGAL 
ETHICS 637 (1994). The degree to which there are obligations beyond those in ethical rules is 
hotly disputed. Id. at 640-4 I. 

236. See supra text accompanying notes 138-51 (exploring this point in the context of the 
Kaye Scholer matter). 

237. See supra text accompanying notes 51-54. 
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"personal morality.,,238 Other scholars have argued for more finely tuned 
ethics rules that better reflect the many contexts of practice.239 By combining a 
factually sensitive approach with a richer understanding of legitimate sources 
of ethical guidance-in essence, by taking anti-formalism seriously from both 
the fact and the law side-scholars could seek to refine theories of ethical 
decision-making by more accurately reflecting the richness and complexity of 
ethics in practice. This might ultimately produce a more dynamically 
conceived ethics that grapples with the challenges of deciding problems of 
ethics in situ without static facts or, for that matter, static rules as predicates. 
While the preceding analysis can only hint at what such an ethics would look 
like as a matter of theory, it is clear that such an ethics would capture much of 
what ethics is like in the field. 

C. Implications for Ethics Pedagogy 

Addressing issues about facts and their role in ethical decision-making can 
add richness and depth to the more traditional rules-focus of ethics pedagogy 
and ultimately to the way attorneys engage in ethical decision-making in 
practice.24o The themes developed in this Article can be explored through a 
number of teaching styles and pedagogical techniques.241 My intention is not 
to propose one systematic way to investigate these themes with students, but to 
offer a menu of options from which to pick and choose. Indeed, instructors 
can use many of these techniques in combination. Such flexibility is important 
given that available options are often contingent upon resource limitations, 
credit hours for the course, and instructor experience and preference. 

238. See supra text accompanying notes 64-69. 

239. See supra text accompanying notes 41-45. 
240. The importance of facts and fact investigation in training law students has been building 

for some time, and has been manifested most prominently in the ABA's "MacRate Report" in 

1992. AM. BAR ASS'N SECTION OF LEGAL Eoue. AND ADMISSIONS TO THE BAR, LEGAL Eouc. 
AND PROF'L DEV.-AN Eouc. CONTINUUM, REP'T OF THE TASK FORCE ON LAW SCHOOLS AND 
THE PROF.: NARROWING THE GAP 38 (\ 992) (citing and detailing "factual investigation" as a 
"fundamental lawyering skill"). This impulse has even led some states to supplement that most 
rule-bound of institutions-the bar examination-with a "Multistate Performance Test," an 
avowed purpose of which is to explore an applicant's ability to "[i]dentify relevant facts" and to 

"[p]lan a factual investigation." NAT'L CONF. OF BAR EXAMINERS, THE MULTISTATE 
PERFORMANCE TEST: 1999 INFO. BOOKLET 3 (\998). See also Randall T. Shepard, From 
Students to Lawyers: loint Ventures in Legal Learning for the Academy, Bench and Bar, 31 IND. 
L. REV. 445, 453 n.26 (1998) (listing states that have adopted the Multistate Performance Test). 

241. Over the past few decades, substantial literature has emerged which reviews and/or 
advocates different pedagogical techniques in teaching legal ethics and professional 

responsibility. See generally Ian Johnstone & Mary Patricia Treuthart, Doing the Right Thing: An 
Overview of Teaching Professional Responsibility, 41 J. LEG. ED. 75 (1991). See also supra text 
accompanying notes 9-12. 
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Before examining specific techniques, one general observation is important 
to bear in mind. A judicial perspective radically thins the nature of ethical 
decision-making.242 This is because a judicial perspective typically evaluates 
the actions of others given a situation, not in the context of the uncertainty and 
change that happens within a situation from a certain perspective. In ethics 
pedagogy, therefore, students should be attorneys whenever possible, 
preferably attorneys embedded in a stream of events that implicate ethical 
decision-making. Such a perspective helps to replicate the pressures and 
influences and factual uncertainties faced by attorneys in practice. 

Keeping this general principle in mind, what follows is a range of 
techniques that can expose students to the factual dimensions of ethical 
decision-making. I first discuss the techniques that most effectively explore 
fact issues, and then progress (or, rather, regress) to the least effective. 
Nevertheless, with a certain amount of tweaking and shifts in emphasis, issues 
of fact can be investigated through all of these techniques. 

1. Clinical Teaching 

Classroom teaching about ethics is necessarily artificial; it can never 
replicate the nuances and tensions of practice. The same is true of simulations. 
As the name implies, simulations simulate, but a simulation is not the real 
thing. The value of live-client clinical teaching, therefore, is that ethics issues 
arise in live-client clinics as they do in practice because clinical teaching is 
practice, albeit practice with the added advantage of a clinician who can guide 
and encourage students to reflect systematically about the complexities of their 
tasks.243 

In terms of the themes I have developed thus far, clinical teaching is an 
extraordinarily effective means to explore ethics because there is no escaping 
the challenges of fact-finding and ethical decision-making when representing 
clients. In Austin Sarat's phrase, "the hypothetical materializes" in clinics,244 
and the uncertainties of ethical decision-making are virtually impossible to 
miss if the clinician and other students work through the complexities of the 
situation together. A clinical experience also helps students come to grips with 

242. See supra text accompanying notes 167-70. 
243. For discussions of teaching ethics in the context of clinics, see Luban & MiJlemann, 

supra note 4; Tremblay, supra note 46, at 33-42; Joan L. O'Sullivan et aI., Ethical 
Decisionmnking and Ethics Instruction in Clinical Law Practice, 3 CLINICAL L. REV. 109 (1996); 
Thomas L. Shaffer, On Teaching Legal Ethics in the Law Office, 71 NOTRE DAME L. REV. 605 
(1996); Solomon, supra note 12; Leleiko, supra note 12. 

244. Austin Sarat, Lawyers and Clients: Putting Professional Service on the Agenda of Legal 
Education, 41 J. LEGAL ED. 43 (1991). See also Tremblay, supra note 30, at 521 (advocating 

'''thick' descriptions of context" instead of "hypothetical problems" in the teaching of ethics, and 

noting that "the clinic ... offers the most promising environment for students to experience the 

levels of tension and ambiguity necessary to develop practical judgment" on questions of ethics). 
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ethics as immanent in practice, that is, an "ethics issue" is virtually never a 
free-standing "problem" that can meaningfully stand separate and apart from 
other aspects of practice. Indeed, as I have previously noted, ethics issues 
resonate throughout an attorney's relationships with clients, colleagues, judges 
or adversaries, and this happens over time as interpretations of circumstances 
shift.245 No pedagogical technique can fully duplicate this textured experience 
except experiential teaching itself. 246 

An example of the potential of clinical ethics pedagogy is the case of Mrs. 
Cooper.247 A student handling this case would, among other things, need to 
recognize that the factual question of Ms. Cooper's possible substance abuse is 
critical not only as an ethics issue, but also as an issue central to her disability 
case. Next, as I described earlier,248 the student would need to determine 
whether there even is an ethical problem by grappling with the uncertainty 
about whether and how much Ms. Cooper has engaged in substance abuse. In 
reaching this determination, the student would be faced with a menu of 
different strategies as to how to explore this issue. The student would then 
need to reevaluate the situation as it unfolds in light of the student's decisions 
about how to proceed. 

In contrast, consider the likely form that Ms. Cooper's case would take as a 
fact hypothetical: "You represent a disability claimant who tells you that she 
has not abused drugs. You know that this is false. She plans to testify under 
oath that she has not abused drugs at the hearing. What ethical obligation do 
you have?" This hypothetical completely misses the texture, challenges and 
opportunities inherent in an actual circumstance. 

Teaching ethics in a clinical setting, therefore, offers an unparalleled 
opportunity for students to experience how ethics issues fold into the realm of 
facts and into the representation itself. This promotes not only a richer 
consideration of the factual issues at play in the ethical problem, but also a 
deeper understanding of the client and her circumstances, which is a positive 
goal in and of itself. The result is a deeper understanding of ethical decision
making and of legal representation as a whole. 

Nevertheless, teaching ethics exclusively through live-client clinics does 
have potential limitations. Ethics issues in clinical teaching arise organically 
out of cases that are being handled in a given period of time. This means that 
it is at times difficult for a clinic to offer a comprehensive and systematic 
overview of the sorts of problems attorneys may encounter in practice, 

245. See supra text accompanying notes 136-55; 167-86. 
246. An additional advantage of teaching ethics through clinics is the degree to which it hones 

a student's ability to spot ethics issues. Ethics issues rarely self-identify themselves, and 
observing how they arise out of the stuff of representation is a critical way to sensitive students to 
ethical issues they will likely encounter in practice. 

247. For a description of this problem, see supra text accompanying notes 18-19. 
248. See supra text accompanying notes 137, 155. 
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although there is still great value in modeling approaches to ethical decision
making even in limited circumstances. In any event, live-client clinics require 
a significant allocation of resources, an allocation that as a practical matter a 
given school may not make available to all students. Classroom courses thus 
remain a useful and, for some students and institutions, a primary means of 
exploring legal ethics and professional responsibility. 

2. Simulations and Role Plays 

There are increasing calls for the use of more simulations and role-plays in 
ethics pedagogy as well as in other areas of the law school curriculum.249 

These methods are particularly well suited to explore the fact-based issues that 
arise in ethical decision-making. They serve as something of a corrective for 
the temporal distortion I describe above-the tendency of ethics discourse to 
collapse time spent on fact-finding and investigation into a brief recitation of 
"the facts. ,,250 

Role-plays, however, do not by themselves necessarily promote greater 
sophistication about fact-finding. Role-plays that cast students as advocates 
before disciplinary committees or as lawyers meeting with other lawyers in a 
meeting of a firm's "ethics committee" likely offer prepackaged facts, and thus 
emphasize the simplified view of facts present in ethics discourse generally.251 
Instead, simulations must not clarify factual ambiguities, but encourage 
students to explore and confront them. The most effective simulations in this 
regard are those that force students to face these challenges by casting students 
as attorneys dealing directly with clients.252 

In addition, role-plays can never replicate the many feelings and pressures 
at play when attorneys encounter ethical quandaries.253 The responsibilities 
one feels towards flesh and blood clients, how these responsibilities might or 
might not accord with ethical rules and norms, and how this interplay 
influences the interpretation of facts can only fully be experienced by students 
in the context of real cases, not simulations. 

249. See, e.g., Burns, supra note 11; Freiman, supra note 11. 
250. See supra text accompanying note 72. 
251. For example, in a series of attorney/client simulations, Steven Hartwell asked students to 

propose ethical rules to govern the situation and, in performing the simulation, the instructors 
only intervened on occasion "to clarify factual ambiguities." Hartwell, supra note 11, at 523. 

While this type of simulation no doubt is valuable as a means to focus on doctrine, it does not 
explore the factual dimension of ethical decision-making. 

252. For examples of such simulations developed by Carrie Menkel-Meadow, see ROy D. 
SIMON & MURRAY L. SCHWARTZ, LAWYERS AND THE LEGAL PROFESSION 131,297-98,379-80 

(2d ed. 1994). 
253. See supra text accompanying notes 169-86. 
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3. Case Studies 

Clinics and simulations cast students as lawyers, and thus offer the greatest 
potential for students to experience the complexity of ethical decision-making. 
However, case studies that present narratives about ethics can also be effective. 

Among non-role playing techniques, case studies offer the best means for 
exploring fact-finding.2s4 Unlike judicial opinions, a primary purpose of which 
is to present facts and law to justify a judicial decision,255 case studies tend to 
focus on narratives about facts and can be constructed through primary 
materials such as memoranda, transcripts, or videos. Carefully chosen case 
studies can thus highlight fact-finding and fact indeterminacy. 

An example of a factually rich case study is the story of OPM Leasing 
Services, Inc?S6 OPM-the acronym stood for "other people's money" -
purchased computers that it then leased to corporate customers.257 OPM's 
primary counsel, Singer Hutner Levine & Seeman, advised OPM on leasing 
transactions and provided opinion letters to lenders regarding the validity of 
OPM's leases.258 Ultimately, sixty percent of Singer Hutner's billings were 
attributable to OPM?S9 A principal of OPM eventually disclosed to a Singer 
Hutner partner that he had engaged in fraudulent transactions, but he 
repeatedly stated that these activities "were all in the past.,,260 Subsequent 
conversations and an examination of documents revealed more possible 
irregularities, and Singer Hutner, along with two ethics experts it hired, 
wrestled with the issue of the degree to which it could or should press OPM to 
disclose details about its financial practices. Ultimately, Singer Hutner learned 
that OPM had engaged in a massive, ongoing fraud and in light of this 
information, engaged in a "phased withdrawal" of its representation?61 

Even in my radically stripped-down summary, the story of OPM is 
saturated with points of entry to discuss attorney fact-finding and ethics: the 
dribbling out of evidence of possible fraud, the shifting credibility and 
ambiguity of OPM's assertions that any wrongdoing had ended, the degree to 
which lawyers should explore suspected wrongdoing and how to do the 
exploring, the economic self-interest of Singer Hutner and whether it led the 

254. For texts employing the case study method, see HEYMANN & LIEBMAN, supra note 172; 
James L. Kelley, LAWYERS CROSSING LINES (2001). See generally Carrie Menkel-Meadow, 
Telling Stories in School: Using Case Studies and Stories to Teach Legal Ethics, 69 FORDHAM L. 
REV. 787 (2000). 

255. See infra text accompanying notes 264-66. 
256. The OPM story is recounted in a number of ethics texts. See, e.g., HEYMANN & 

LIEBMAN, supra note 172, at 184-97 (1988); SIMON & SCHWARTZ, supra note 252, at 93-96. 
257. HEYMANN & LIEBMAN, supra note 172, at 185. 
258. [d. 
259. [d. at 186. 

260. [d. at 188. 
261. [d. at 193. 
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firm to interpret ambiguous facts in a way that gave OPM the benefit of the 
doubt. However, the risks of a case study like OPM is the risk that afflicts 
ethics discourse generally: a hindsight bias that views the ultimate "facts"
OPM's ongoing fraud-as something that should have been obvious to the 
lawyers at the time. It is thus important to place students in the stream of 
events, not, as a judge, outside the stream of events as an omniscient observer. 
Moreover, a written narrative tends to limit discussion to only those details 
included in the narrative. Other details crucial to the fact-finding enterprise
such as exactly what Singer Hutner said to its client and vice versa-fall away. 
It would thus be important to explore exactly what Singer Hutner could or 
should have said to its client in light of its evolving interpretation of the 
circumstances. 

4. The Problem Method 

The "problem method" is an influential pedagogical technique in teaching 
ethics.262 This method tends to rely on written hypotheticals designed to 
demonstrate the application of legal rules. Like most fact hypotheticals, these 
problems are often relatively short and use facts as a conduit to talk about 
rules. Indeed, the authors of one text adopting the problem method "tried to 
keep the problems simple, believing that on a 'blank canvas' without too much 
detail we allow for the broadest possible analysis.,,263 

The exclusive use of the problem method risks eliminating factual issues 
altogether from ethics pedagogy. Careful use of the technique with an eye to 
issues of fact, however, holds promise. For example, problems could place 
students in the stream of events described by the problem, and ask the 
studentllawyers what they would do as attorneys in light of the problem. This 
question opens up issues of fact-investigation and construction and the 
challenges of maintaining the attorney-relationship when issues of ethics are in 
play. The problem method can also, like the OPM case study, present 
situations that are factually textured and ambiguous. Finally, the problem 
method can act as a jumping off point for classroom simulations. Through 
such a hybrid technique, students or the instructor can play roles derived from 
the problem as part of a classroom discussion, thereby flushing out embedded 
issues of fact. 

262. A widely used casebook that employs this method is THOMAS D. MORGAN & RONALD 

D. ROTUNDA, PROFESSIONAL RESPONSIBILITY: PROBLEMS AND MATERIALS (7th ed. 2000). 

263. RICHARD ZITRIN & CAROL M. LANGFORD, LEGAL ETHICS IN THE PRACTICE OF LAW 3 

(1995). 
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5. Judicial Opinions 

The use of judicial opinions carries special risks in simplifying facts.264 

Appellate cases typically present facts as objective and certain.265 Given that it 
is extraordinarily unusual for cases to discuss the complexities of fact-finding, 
cases tend to be poor vehicles for helping students confront the intricacies of 
fact-finding?66 

There are, nevertheless, exceptions. Some decisions excerpt depositions or 
trial testimony, the careful examination of which can reveal the different 
perspectives of attorneys and clients. For example, Togstad v. Vesely, Otto, 
Miller & Keeji67 -a legal malpractice case~xplores the issue of whether an 
attorney-client relationship was established after an initial client consultation. 
The opinion includes excerpts from the testimony of one of the plaintiffs and 
the testimony of one of the defendant-attorneys. The client's testimony 
includes the following exchange: 

264. The use of judicial opinions-or the "case method"-is, of course, the paradigmatic 
method of law school teaching. This is largely through the continuing influence of Harvard Dean 
Christopher Columbus LangdeJl, whose pedagogy viewed the case method as the best way to 
learn legal rules. See ROBERT STEVENS, LAW SCHOOL: LEGAL EDUCATION IN AMERICA FROM 
THE 1850s TO THE 1980s, 52-53 (1983). 

265. For an especially enlightening critique by a judge of "[t]he conventional wisdom that the 
'Facts' portion of an appellate opinion merely recites neutral, predetermined 'facts,'" see Patricia 
M. Wald, The Rhetoric of Results and the Results of Rhetoric: Judicial Writings, 62 U. Chi. L. 
Rev. 1371, 1386-90 (1995), and Rubinson, supra note 168, at 4 (describing how judicial opinions 
"present facts as determinate and finite when in fact they are carefully chosen to present a given 
story"). 

266. See, e.g., Brest & Krieger, supra note 128, at 532 (noting that "[a]ppellate cases, with the 
facts neatly bundled in a few paragraphs," fail to help students reenact lawyers' roles in the 
litigation); Subin, Reflections, supra note 77, at 136 (law students are "largely oblivious to the 
fact-finding process (facts are always already found in casebooks)"). Some have gone even 
further and argued that the heavy emphasis on judicial decisions in law school "reflects a 
fundamental misunderstanding of the legal system, because the overwhelming preponderance of 
legally significant decisions are made by lawyers, not judges, legislators, or theorists; and the 
overwhelming preponderance of lawyer decisions will never be reviewed or even perceived by 
any other official." Luban & Millemann, supra note 4, at 38. See also Sanford Levinson, What 
Do Lawyers Know (And What Do They Do With Their Knowledge)? Comments on Schauer and 
Moore, 58 S. CAL. L. REv. 441,453-54 (1985) (noting that the "emphasis on the judiciary is the 
bane of Anglo-American jurisprudence" and criticizing "a jurisprudence" of "law without 
lawyers"); Subin, Further Reflections, supra note 77, at 700 (arguing that "the criminal process is 
largely administrative in nature, with heavy reliance on the 'unsupervised, procedurally 
unchecked and partly intuitive decisions of the defense attorney'''); Hazard, supra note 21, at 133 
(ethical decision-making typically occurs in "the silent world of personal consciousness"); 
Wilkins, supra note 9, at 513 (most of attorneys' "judgments will be made in the lawyer's office 
and will remain unknown to officials, adversaries, and even to clients"). 

267. 291 N.W.2d 686 (Minn. 1980). Portions of this decision are reprinted in several leading 
ethics casebooks. See, e.g., GILLERS, supra note 91, at 692; GEOFFREY C. HAZARD, JR., ET AL., 
'fHELAW AND ETHICS OF LAWYERING 457 (3d ed. 1999). 
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Q: And it was Clear to you, was it not, that what was taking place 
was a preliminary discussion between a prospective client and 
lawyer as to whether or not they wanted to enter into an 
attorney-client relationship? 

[Plaintiff]: I am not sure how to answer that. It was for legal advice as to 
what to do.268 

In contrast, the attorney's testimony avoided construing the conversation as 
involving "legal advice," instead noting that "[t]he only thing I told [the 
plaintiff] . . . was that there was nothing related in her factual circumstances 
that told me that she had a case that our firm would be interested in 
undertaking. ,,269 

The Togstad case certainly demonstrates the important principle that it is 
the client's perspective that determines whether or not an attorney/client 
relationship has been established.270 This is no trivial point given that most 
ethical obligations are contingent upon whether an attorney-client relationship 
exists.271 However, while Togstad does not involve attorney fact-finding per 
se, it does focus exclusively on the point in time when attorneys talk to 
clients-the time that drops out all too frequently in ethics discourse.272 
Moreover, the Roshomon-like narratives about what happened during a single 
attorney-client interaction help to explode the familiar omniscient perspective 
of ethical problems. Thus, cases such as Togstad can act as springboards for 
discussions about inference and perspective-critical ideas when thinking 
about how attorneys construe facts. 

Another case to use as a point of entry for exploring fact-finding is Nix v. 
Whitesidi73 -perhaps the most famous judicial decision in legal ethics. Nix is 
undeniably important in understanding issues surrounding an attorney's duty in 
a criminal trial when a client intends to commit perjury.274 The Court's 
recitation of the facts, however, offers possibilities for putting students into the 
shoes of attorneys who must construe facts: 

Until shortly before trial, Whiteside [the criminal defendant] consistently 

268. Togstad, 291 N.W.2d at 690. 
269. Id. at 691 (testifying further that plaintiff "was seeking my opinion as an attorney in the 

sense of whether or not there was a case that the firm would be interested in undertaking"). 
270. See id. at 693. 
271. A primary exception is an attorney's duty to maintain client confidences, which begins 

prior to the formal commencement of an attorney/client relationship and extends beyond the 
termination of the relationship. See, e.g., WOLFRAM, supra note 16, at § 6.7.2. 

272. See supra text accompanying notes 152-55. 
273. 475 U.S. 157 (1986). Nix is reprinted in virtually all casebooks on professional 

responsibility. 
274. Nix held that an attorney who threatens to withdraw and reveal a client's proposed 

perjury in a criminal case does not deny the client effective assistance of counsel under the Sixth 
Amendment. Id. at 161-68. 
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stated to Robinson [Whiteside's attorney] that he had not actually seen a gun, 
but that he was convinced that [the victim] had a gun in his hand. About a 
week before trial, during preparation for direct examination, Whiteside for the 
first time told Robinson and his associate Donna Paulsen that he had seen 
something 'metallic' in Love's hand. When asked about this, Whiteside 
responded: "[I]n Howard Cook's case there was a gun. If 1 don't say I saw a 
gun, I'm dead.,,275 
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The Nix opinion assumes this conversation presented Robinson with a 
clear instance of a client intending to commit perjury?76 Prior to exploring the 
doctrinal significance of Nix, however, this brief window into the attorney
client relationship offers opportunities to investigate questions of uncertainty 
and fact investigation. What would students say to Whiteside in response to 
Whiteside's statement? Does Whiteside's statement now mean that the lawyer 
"knows" that his client is about to commit perjury? If not, what sorts of 
questions or statements should the lawyer use to explore the meaning of this 
statement? Instructors can explore such questions through class discussion, or, 
perhaps even more fruitfully, by breaking into a mini-simulation with students 
and/or the instructor playing Whiteside and Whiteside's attorney. 

Moreover, Nix contains a rare bonus: an instance of a judge alluding to the 
profound disjunction between a judge's and an attorney's perspective as to 
facts and the ambiguity and uncertainty of fact-finding. In his concurring 
opinion, Justice Stevens states: 

From the perspective of an appellate judge, after a case has been tried and the 
evidence has been sifted by another judge, a particular fact may be as clear and 
certain as a piece of crystal or a small diamond. A trial lawyer, however, must 
often deal with mixtures of sand and clay. Even a pebble that seems clear 
enough at first glance may take on a different hue in a handful of gravel. As 
we view this case, it appears perfectly clear that respondent intended to 
commit perjury, that his lawyer knew it, and that the lawyer had a duty ... to 
take extreme measures to prevent the peIjury from occurring. Nevertheless, 
beneath the surface of this case there are areas of uncertainty that cannot be 
resolved today. A lawyer's certainty that a change in his client's recollection 
is a harbinger of intended perjury ... should be tempered by the realization 
that, after reflection, the most honest witness may recall (or sincerely believes 
that he recalls) details that he previously overlooked?n 

275. Id. at 160-61. 
276. The Court adopts the Court of Appeals' assumption that "for the purpose of the 

decision ... Whiteside would have given false testimony had counsel not intervened." Id. at 171. 
Interestingly, while the certainty of Whiteside's peIjury is a given in the opinion and the Court 
avoids addressing the level of certainty that attorneys must have that the client intends to commit 
perjury, the Nix oral argument included a lively colloquy among the justices and attorneys about 
these issues. See Monroe H. Freedman, Client Confidences and Client Perjury: Some 
Unanswered Questions, 136 U. PA. L. REV. 1939, 1939-46 (1988). 

277. See Nix, 259 U.S. at 190-91 (Stevens, J., concurring). 
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Given the weight and legitimacy often accorded to statements by judges and 
especially by the Supreme Court, this passage offers an opportunity for 
students to reflect on the role facts play in the context of Nix and in ethical 
decision-making as a whole. 

CONCLUSION 

Ethics discourse should embrace the complexities of fact-finding as a 
critical dimension of ethical decision-making. To be meaningful, this goal 
requires shifting away from settled ways of "doing law" embodied in a rules
based methodology. Such a methodology views issues of fact as a means to 
the analytic end of interpreting rules, assumes that ethical decision-making is a 
static process of rule interpretation, and adopts a judicial perspective that is 
separate and apart from the events at issue. In contrast, a fact-based 
methodology views fluidity and change as hallmarks of ethical decision
making, recognizes that fact-finding often controls results when attorneys 
confront problems of ethics and that fact-finding is a complex act of 
interpretation entailing the consideration of many sources of information, and 
conceptualizes ethical decision-making as embedded in the maelstrom of 
events that constitutes legal representation. 

By confronting these aspects of facts in ethical decision-making, ethics 
discourse would reflect the myriad challenges facing lawyers who must resolve 
problems of ethics in the field. Moreover, by emphasizing a renewed focus on 
the "thickness" of facts when confronting ethical problems, a fact-sensitive 
ethics discourse would promote the importance of understanding the 
circumstances of clients and cases. Such a newly refined ethics discourse 
would advance a critical goal-the promotion of a more comprehensive and 
textured approach to ethical decision-making and the practice of law as a 
whole. 


