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FEE SCHEDULES AND PREP AID LEGAL SERVICES 

Charles MCC. Mathias, Jr. t 

The Subcommittee on Representation of Citizens' Interests of 
the Senate Commit.tee on the Judiciary was established in the 
93rd Congress to study the citizens' access to legal services. The 
Subcommittee, of which Senator Mathias is a member, has 
focused its attention on two issues: the effect of fee schedules 
on legal representation and the desirability of prepaid legal 
service plans. Senator Mathias' comment reviews the testimony 
before the Subcommittee on these two recurring topics. 

LEGAL FEES 

The inhibiting effect of the cost of legal services is most acute among 
the middle-income group. Although these individuals are continually 
involved in home buying and repairs, automobile purchases and repairs, 
and the purchase of other consumer goods and Services, the cost of legal 
representation frequently outweighs the value of redress when a con
flict arises in one of these areas. Upper-income individuals can afford to 
retain counsel and there are various government and private plans to 
provide legal services to the poor. Thus, the image of attorneys as 
professional problem solvers is tarnished by the prerequisite of large 
fees since the notion that anyone is entitled to legal services is some
what idealistic. l The factor which obviously has the greatest influence 
on legal fees is the use of minimum fee schedules which are established 
by state and local bar associations. Arguments for the retention of such 
schedules have been summarized as follows: 

1. To provide the proper tools and a satisfactory standard of 
living for lawyers, 

2. To establish uniformity in order to prevent "shopping" or 
price competition, 

3. To assist the public in determining what is a reasonable fee, 
4. To assist the judiciary in determining what is a reasonable 

fee, 
5. To assist lawyers and particularly young practitioners to 

determine the value of their services, 

t B.A., 1944, Haverford' College; L.L.B., 1949, University of Maryland; U. S. Senate 
(R., Md.). 

1. Testimony of Professor Donald R. Rothschild, Consumer Protection Center of George 
Washington University Before the Subcomm. on Representation of Citizen Interests of 
the Senate Comm. on the Judiciary, 93d Cong., 1st Sess. (1973) [hereinafter cited as 
LEGAL FEES HEARINGS). 
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6. 'To provide for differences in competency among attorneys 
by fixing a fee for reasonable competency in the perform
ance of designated services.2 
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The critical response to these considerations is the questionable reason
ableness and utility of minimum fee schedules, and the possibility that 
such standardization constitutes price-fixing. 3 The effect is the con
sumer's deprivation " ... of a choice based at least in part upon the 
price of services he must purchase," and to deny the right of the 
practitioner " ... to determine on an individual basis his charge for 
services, reflecting his own costs and abilities.,,4 This result conflicts 
with the goals of the Sherman Antitrust Act by enhancing prices and 
limiting individual competitive freedom. 5 

The adverse effect of minimum fee schedules on access to legal 
services was also emphasized by Mr. Lewis H. Goldfarb in his testimony 
before the Subcommittee: "by setting minimum fees to be charged for 
a variety of legal services, the Bar has decided that such services shall 
not be avaliable to those who cannot afford those fees.,,6 Mr. Goldfarb 
was the plaintiff in Goldfarb v. Virginia State Bar,7 a suit against the 
Virginia State Bar, which is an integrated bar, and the Farifax County 
Bar Association, which is a voluntary association, alleging that the 
County Bar Association's minimum fee schedule, the consistent viola
tion of which could subject an attorney to disciplinary measures initi
ated by the State Bar, constituted a restraint of trade in violation of 
sec. 1 of the Sherman Antitrust Act.8 The District Court held that the 
County Bar Association's minimum fee schedule was a form of price
fixing, which is a per se violation of the Sherman Act, and that this 
practice did affect interstate commerce within the meaning of the Act.9 

The court also rejected the contentions that the legal profession is 
exempt from the Sherman Act as a "learned profession" and that .the 
County Bar Association conduct is state action and thus exempt under 
the doctrine of Parker v. Brown.! 0 The court did hold that in its minor 
role in this matter the Virginia State Bar was engaged in state action 
and was, therefore, not subject to the Sherman Act under the Parker 
doctrine. 

On appeal the court affirmed the lower court's holding with respect 

2. Arnauld & Corley, Fee Schedules Should Be Abolished, 57 A.B.A.J. 655, 656 (1971). 
3. ld. at 659. 
4. Testimony of Deputy Assistant Attorney General Bruce B. Wilson, LEGAL FEES HEARINGS 

166. 
5.ld. 
6. Testimony of Lewis H. Goldfarb, LEGAL FEES HEARINGS 84-85. 
7. 355 F. Supp. 491 (E.D. Va. 1973), affd in part, reu'd in part, 497 F.2d 1 (4th Cir. 1974). 
8. "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint 

of trade or commerce among the several States, or with foreign nations, is declared to be 
illegal.~' 15 U.S.C. § 1 (1970). 

9. Goldfarb v. Virginia State Bar, 355 F. Supp. 491 (E.D. Va. 1973). 
10. 317 U.S. 341 (1972). The Parker exemption from the Sherman Act is that the Act restrains 

only actions of private persons and not state action. This exemption applies equally to both 
a state's judicial actions and its legislative actions. Goldfarb v. Virginia State Bar, 
497 F.2d I, 5 (4th Cir. 1974). 
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to the Virginia State Bar, but reversed with respect to the Fairfax 
County Bar Association on the grounds that the legal profession is 
exempt from the Sherman Act as a learned profession, to the extent 
that the effect of the restraint is on attorneys themselves, and that the 
Association's activities did not have a direct and substantial effect upon 
interstate commerce as required by the Act. I I Notwithstanding the 
Court of Appeals decision in Goldfarb on May 8, 1974, on the follow
ing day, the Department of Justice filed suit against the Oregon State 
Bar charging that its fee schedules are restraints of trade in violation of 
the Sherman Act.1 

l There remajns, then, some uncertainty as to the 
validity of minimum fee schedules under the Sherman Act. 

The wisdom of using the antitrust approach, which equates profes
sional services with all other commercial products, was criticized in 
testimony before the Subcommittee as not being in the public interest. 
It was pointed out that there could be no regulation of the quality of 
legal services, that the consumer would accept inferior service for a low 
price despite the legal consequences, and that commercial advertising 
and solicitation would increase as a result of more intense competi
tion.1 

3 It is suggested that the ideal of maximum availability of legal 
services at the lowest possible price, yet preserving a high quality of 
service, be sought through the continuation of free representation for 
the poor and the implementation of other programs for the middle-in
come group. These include no-fault insurance, court awards of an 
attorney's fees in successful class actions, private arrangements for 
group legal services plans, and prepaid legal insurance programs.1 4 

Another solution presented to the Subcommittee is "fee-shifting" in 
public interest law suits, the practice of awarding attorneys' fees to the 
successful plaintiff in such litigation. The general rule forbids an award 
of attorneys' fees to the prevailing party, and at the federal level there 
is a statutory prohibition on the award of attorneys' fees against the 
federal government. I 5 There are, however, various statutory exceptions 
at the federal level. I 6 Moreover, it has been held that even in the 
absence of statutory or contractual authorization, federal courts, in the 
exercise of their equitable powers, may award attorneys' fees when the 

11. 497 F.2d 1 (4th Cir. 1974). 
12. United States v. Oregon State Bar, No. 74-362 (D. Ore. 1974). 
13. Testimony of John M. }I'erren, LEGAL FEEs HEARINGS 151-52. 
14. [d. 
15. 28 U.S.C. § 2412 (1970). 
16. See, e.g., Packers and Stockyards Act, 7 U.S.C. § 210(0 (1970); Perishable Agricultural 

Commodities Act, 7 U.S.C. § 499g(b) (1970); Clayton Act, 15 U.S.C. § 15 (1970); Securities 
Act of 1933, 15 U.S.C. § 77k(e) (1970); Trust Indenture Act, 15 U.S.C. § 77www(a) (1970); 
Securities Exchange Act of 1934, 15 U.S.C. §§ 78i(e), 78r(a) (1970); Copyright Act, 17 
U.S.C. § 116 (1970); Fair Labor Standards Act, 29 U.S.C. § 216(b) (1970); Patent Act, 35 
U.S.C. § 285 (1970); S~rviceman's Readjustment Act, 38 U.S.C. § 1822(b) (1970); Civil 
Rights Act of 1964, 42 U.S.C. §§ 2000a-3(b), 2000c-5(k) (1970); Civil Rights Act of 1968, 
42 U.S.C. § 3612(c); Railway Labor Act, 45 U.S.C. § 153(p) (1970); Merchant Marine Act, 
46 U.S.C. § 1227 (1970);· Communications Act of 1934, 47 U.S.C. § 206 (1970); Interstate 
Commerce Act, 49 U.S.C. §§ 8, 16(2), 908(b) (1970). 
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interests of justice so require. ' 7 The type of litigation which is most 
appropriate for the award of attorneys' fees is in "private attorney 
general" suits. ' 8 Such litigation involves the private citizen's enforce
ment of a strong congressional policy the result of which benefits a 
large class of people. ' 9 An example of the private enforcement of 
important public policies is an action under the Civil Rights Act of 
19642 0 which, through its statutory provision for the award of attor
neys' fees, encourages an injured party to seek judicial relief. 

PREPAID LEGAL SERVICES PLANS 

Prepaid legal service has been defined as "any system by which the 
recipient of legal services, or someone on his behalf, pays for legal 
services in whole or in part, by means of periodic payments rather than 
on a 'fee for service' basis (Le., fee based on the nature or quantity of 
services performed on the results obtained).,,2 1 The concept of prepaid 
legal services is generally associated with the idea of providing legal 
services to persons who are members Qf a particular group, such as a 
labor union. In a series of decisions the Supreme Court has held that 
the First Amendment's guarantees of free expression and association 
protect groups which provide or recommend l~gal representation for 
their members or others.2 

2 Group legal services, it is argued, would 
greatly ease the problem of access to legal representation. 

One of the continuing controversies in the discussion of prepaid, 
group legai services plans centers on whether the participating members 
should have a free choice of any attorney, called an "open panel" plan, 
or whether the choice should be confined to: attorneys selected by the 
group, called a "closed panel" plan. This controversy was reflected in 
the amendment of the Taft-Hartley Act which permits employer contri
butions to union trust funds for the support of legal services.2 

3 As 
enacted, employees may negotiate for employer contributions to either 
open or closed panels. The controversy was also apparent in the revision 
of the Code of Professional Responsibility at the American Bar Associa
tion's 1974 mid-winter meeting in Houston. The revised discipiinary 
rules draw a distinction between various organizations, including bar 
associations, with open panel plans, which are deemed "qualified orga-

17. Hall v. Cole, 412 U.S. 1, 4-5 (1973); see, e.g .. Mills v. Electric Auto-lite, 396 U.S. 375 
(1970); Vaughan v. Atkinson, 369 U.S. 527 (1962); Sims v. Amos, 340 F. Supp. 691 (M.D. 
Ala. 1972), affd, 409 U.S. 942 (1973). 

18. La Raza Unida v. Volpe, 57 F.RD. 94, 98 (N.D. Cal. 1972). 
19. ld. . . 
20. Newman v. Piggie Park Enterprises, 39<)'U.S. 400 (1968). 
21. PLI, PREPAID LEGAL PLANs 9 (1973). 
22. NAACP v. Button. 371 U.S. 415 (1963); United Mine Workers of America, Dist. 12 v. Il

linois State Bar Ass'n, 389 U.S. 217(1968). 
23. Act of Aug. 15, 1973. Pub. 1... No. 93-95, §§ 1,87, Stat, 314 amending 29 U.S.C. § 186(c) 

(1970). 
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nizations," and other organizations with closed panel plans, which are 
not "qualified organizations." The new rules provide that such an 
unqualified organization must be non-profit, that it not be primarily 
engaged in providing legal services, that its legal services operation must 
be only incidental to its primary purpose and non-profit, that members 
be . permitted to opt out and be reimbursed, and that it file various 
documents, including financial statements, with state disciplinary 
authorities.24 A new ethical consideration provides: 

An attorney interested in maintaining the noble traditions of 
the profession and preserving the function of a lawyer as a 
trusted and independent advisor to individual members of soci
ety should carefully consider the risks involved before accepting 
employment by groups under plans which do not provide their 
members with a free choice of counsel. 2 5 

The amendments to the Code of Professional Responsibility have 
been attacked as discriminatory in that open plans would be virtu8Ily 
free of restrictions while closed panel plans would be subject to strin
gent regulation.2 

6 It has also been suggested that the new provisions 
may be unconstitutional as unduly restrictive of First Amendment 
rights of expression and association,2 7 and may, in the different treat
ment of open and closed panels, run afoul of the antitrust laws.28 The 
amendments were defended by Cullen Smith and Frederick G. Fisher, 
chairman and chairman -elect, respectively, of the ABA·s General Prac
tice Section. Their statement argued that restrictions concerning the 
non-profit nature of the Qrganization and the incidental nature of its 
legal services operation were necessary to prevent profit-making organi
zations and private law firms from engaging in the undesirable practices 
of advertising and soliciting business and that reimbursement for mem
bers opting out was necessary to provide real choice in the selection of 
counsel. The requirement that organization papers and financial state
ments be filed was defended as necessary to assure that legal services do 
not result in commercial profit and that other ethical standards are met. 
With respect to the application of the new provisions to closed panel 
plans of consumer organizations and labor unions, the statement said: 

Consumer organizations and labor unions should have no trou
ble in qualifying their "clos~" panel plans for legal services 

24. ABA, CODE OF PROFESSIONAL REsPONSIBILITY, DR 2-103(D)(S)(a). 
25. Id., EC 2-33. 
26. Testimony of Robert J. Connerton, General Counsel, Laborers' International Union of 

North America, Before the Subcomm. on Representation of Citizen Interests of the Senate 
Comm. on the Judiciary, 93d Congo 2d Sess. (1974) [hereinafter cited as PREPAID LEGAL 
SERVICES HEARINGS). . 

27. Testimony of F. William McCalpin, Special Committee on Prepaid Legal Services, ABA, 
PREPAID LEGAL SERVICES HEARINGS, May 14, 1974. 

28. Testimony of Bruce B. Wilson, Deputy Assistant Attorney General, PREPAID LEGAL SER
VICES HEARINGS, May 14, 1974. 
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under the amendments. They both are non-profit, have broad 
social objectives and can ethically provide their members with a 
wide range of legal services. It seems convincing to us that no 
group offering legal services to its members motivated by their 
social improvement will find disclosure of its financial and 
organizational arrangements embarrassing. Weare satisfied that 
the requirement of some reimbursement to members of 
"closed" panels who feel the need to consult a private practi
tioner can only increase the availability of legal services and 
reduce their cost.l 9 
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While the general controversy over closed and open panels will continue 
for some time, it is expected that the legal issues, such as constitutional
ity, raised by state and local bar association adoption of· the new 
provisions of the Code of ProfeB8ional Responsibility will be subject to 
court challenge and will be resolved ultimately. . 

CONCLUSION 

While much of the Subcommittee's work has been concerned with a 
study of legal fees and prepaid legal services, other facets of the prob
lems of access to legal services and effective representation have been 
explored. The Subcommittee has already held hearings on the organi
zation of the bar, and will include in its investigation such matters as 
advertising and solicitation, legal education and admission to practice 
and the use of paralegal personnel. However, the basic concern in this 
work remains the problem of access to legal services and the various 
alternatives which might overcome the economic barriers of obtaining 
legal redress. 

29. Statement by Cullen Smith, Chairman of the ABA General Practice Section and Frederick 
G. Fisher, Chairman-elect of the ABA General Practice Section, PREPAID !.FoGAL SERVICES 
HIWUNGS, May 14,1974. 
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